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FILIPOVIC, Mr Peter, Business Unit President, Australia, Carlton & United Breweries 

KATERBERG, Mr Craig, Vice President, Legal and Corporate Affairs, Carlton & United Breweries 

SICCITA, Mr Sebastian, Abbotsford Plant Manager, Carlton & United Breweries 

Committee met at 08:36 

CHAIR (Senator Marshall):  I declare open this hearing of the Senate Education and Employment 

References Committee into corporate avoidance of the Fair Work Act, and I welcome everyone here today. This 

is a public hearing, and a Hansard transcript of the proceedings is being made. The hearing is also being broadcast 

via the Australian Parliament House website. Before the committee starts taking evidence, I remind all witnesses 

that in giving evidence to the committee they are protected by parliamentary privilege. It is unlawful for anyone 

to threaten or disadvantage a witness on account of evidence given to a Senate committee, and such action may be 

treated by the Senate as a contempt. It is also a contempt to give false or misleading evidence to a committee. The 

committee generally prefers evidence to be given in public, but under the Senate's resolutions witnesses have a 

right to request to be heard in private session. If a witness objects to answering a question, the witness should 

state the ground upon which the objection is taken and the committee will determine whether it will insist on an 

answer, having regard to the ground on which it is claimed. If the committee determines to insist upon an answer, 

a witness may request that the answer be given in camera. Such a request may of course be made at any other 

time. I understand that there are some members of the press who have asked if it is okay to record these 

proceedings and to take photos. Generally the Senate has no objection, but out of courtesy we ask the witnesses 

whether they object to that. Are there any objections to journalists making public recordings of these 

proceedings? 

Mr Katerberg:  No objection. 

CHAIR:  Okay, so journalists should feel free to do so. I understand that information on parliamentary 

privilege and the protection of witnesses and evidence has been provided to you. Do you have any additional 

information about the capacity in which you appear? 

Mr Katerberg:  Thank you for the opportunity to present here today. I have been with the parent company of 

CUB for the last six years. I am the vice-president of legal and corporate affairs for Asia-Pacific south, which 

includes CUB in Australia. I have been in this role since shortly after the combination in October 2016 last year. 

Mr Filipovic:  I have been with CUB for just over 20 years now, most recently, since October, in charge of our 

commercial operations in Australia. 

Mr Siccita:  I have worked at Carlton & United Breweries for seven years. 

CHAIR:  We have received your submission, so thank you for that and for agreeing to appear before the 

committee today. I now invite you to make some opening remarks to the committee, if you wish. That will be 

followed by some questions. 

Mr Katerberg:  Thank you very much. We would like to make an introductory statement. I think it would be 

instructive of some of the learnings that we have at the end, and look forward to answering any questions that the 

committee has. Carlton & United Breweries has a long and proud history of manufacturing and sales in Australia. 

We directly employ around 1,500 people across Australia and support tens of thousands of other jobs in 

hospitality, agriculture and transport. We are particularly proud of our rich manufacturing history, which 

continues to this day at our breweries in Melbourne, Yatala south of Brisbane, and the Cascade Brewery in 

Hobart. From our breweries we produce such iconic beers as a VB, Carlton Draught, Crown Lager and Cascade, 

as well as newer beers like Great Northern and the Yak ales. 

CUB's history dates back to 1832, when the Cascade Brewery commenced brewing, and we are still operating 

from the same site just below Mount Wellington in Tasmania. We believe in fact that the Cascade Brewery is the 

longest continuously running manufacturing operation in Australia. CUB operates a genuinely national business 

that provides jobs and opportunities right across Australia. In addition to CUB's own workforce, we create 

significant jobs through our partnerships with a wide variety of businesses. Our business partners include iconic 

town pubs and liquor stores, trucking and logistics companies, through to barley farmers, malting operations and 

hops growers. CUB has a record of providing employment terms and conditions for workers that are among the 

best in the manufacturing industry. 

CUB is now a proud part of the world's leading brewer, AB InBev, whose brewing heritage dates back more 

than 600 years. We employ approximately 200,000 people globally and have operations in more than 50 

countries. We are very proud of our people who make up the company and make it the successful and innovative 

company that it is. Our well trained and dedicated workforce has prepared us to take on the challenges of an 
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increasingly competitive and complex world. AB InBev is driven by a dream to bring people together for a better 

world. That starts with our greatest strength: our people. This, combined with a culture that is dedicated to the 

highest standards of integrity, is at the centre of everything that we do. 

When AB InBev acquired control of CUB on 11 October last year it committed itself to a long-term future in 

Australian brewing. We are committed to making a positive and lasting contribution to Australia. We are 

passionate about the great manufacturing jobs we have in Australia and working to preserve those jobs for our 

employees and their families. AB InBev, incorporating CUB, is committed to good and respectful relations with 

our employees. AB InBev is most conscious of the need to continue CUB's proud legacy as an Australian icon 

that creates jobs and opportunities for Australians. We believe that this new combination and approach to our 

business will make CUB even stronger. Upon assuming control of CUB late last year, we made a number of 

important management changes. AB InBev, for example, now runs its Asia-Pacific south operations from our 

Melbourne headquarters. AB InBev has also transitioned some of our senior leaders into new management 

leadership roles in CUB. 

One of the first acts of our new management team in October last year was to review the industrial dispute at 

our Abbotsford brewery and reach an expeditious resolution. We were pleased that the dispute at the Abbotsford 

brewery was successfully resolved within two months of CUB's new management taking up their new roles 

Returning operations to normal and reaching an amicable outcome with the unions and workers was important for 

our business in Australia and a statement of how we intend to do business here. I would be pleased to give some 

further background and context around the decisions of the new management team in resolving the dispute, what 

we have learned from the dispute and how such disputes may be avoided or at least mitigated in the future. 

Like many businesses in various circumstances, CUB explores contracting options as part of its business. For 

example, CUB uses contractors where the activity is not part of its core business and other specialists have 

demonstrated that they can do a more effective job than CUB, usually because of greater expertise in scale and 

function. CUB currently engages third-party contractors to provide people to perform a variety of functions at 

CUB's sites. This includes logistics, cleaning, catering, maintenance and security. In addition, other third-party 

contractors provide off-site support functions to CUB and other businesses. This includes shared IT, finance and 

facilities management services. Some parts of CUB's operations, such as logistics and advertising, have been 

outsourced for many decades. By focusing on our core business of production, marketing and sales we retain our 

competitiveness as a manufacturer at a time when other great Australian manufacturers have been closing their 

operations. 

CUB has used contractors for its maintenance services at the Abbotsford brewery since 2009, starting with 

ABB, which became Quant Australia Pty Ltd. By 2015, however, Quant's business operations had significantly 

contracted, with the provision of maintenance services to CUB at the Abbotsford brewery being its only business 

operations in Australia. As a consequence, CUB commenced a review into whether it would extend the 

commercial arrangements with Quant. Following the review, CUB decided to undertake a competitive tender 

process to select the most appropriate service provider for maintenance services at the Abbotsford brewery. 

Programmed was selected. Industrial action commenced at the site in June 2016, following the termination of 

Quant's agreement with CUB, the subsequent redundancies and Programmed's terms of employment. 

In October 2016, CUB appointed Chelgrave as their new supplier of electrical and mechanical trades at the 

Abbotsford brewery. We understand that workers returning to work at Abbotsford are now employed by 

Chelgrave on broadly equivalent pay and entitlements that those workers enjoyed as employees of Quant prior to 

the expiration of the Quant maintenance contract. As noted earlier, the new CUB management team engaged with 

the unions and the Fair Work Commission at the earliest opportunity to bring the dispute to an end on fair and 

reasonable terms for all parties. The consultative approach, together with new employment arrangements with 

Chelgrave, resulted in a settlement of the dispute on 7 December 2016. 

CUB's new management committee has put the dispute in the past, and workplace relations at Abbotsford are 

now substantially improved. The new CUB management team has given careful consideration to the issues 

leading to the industrial dispute, and how things may be done differently in the future to avoid such disputes. 

Firstly, it is clear that CUB should have taken a more collaborative and consultative approach at the time of 

entering into the new contracting agreement. In the future, CUB will pursue more constructive dialog with the 

unions and workers on proposed changes to our contractors, and how such changes may affect workers. 

Secondly, CUB will require its contractors in the future to use agreements that are voted on by a representative 

sample of workers that are intended to be covered by the relevant enterprise agreement. The agreement must be 

representative of those workers that will be subject to the agreement. Positively, we have already taken steps to 

improve communications at our sites. After the resolution of the dispute at Abbotsford, we established a joint 
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consultative committee at site, which provides a forum for CUB management to meet with delegates from all of 

the unions that have members working on the site. The joint consultative committee meets on a monthly basis, 

with the first meeting having occurred in February 2017. The joint consultative committee includes delegates 

from the ETU, AMWU, CFMEU and UV. Since the establishment of the committee, there have not been any 

disputes that have been escalated by the formal dispute resolution process that was agreed to as part of the 

settlement of the dispute in December 2016. 

Senators, we have been pleased to contribute to the work of the committee, and, on behalf of CUB, we would 

be pleased to take your questions. Thank you. 

CHAIR:  Thank you, Mr Katerberg, and I appreciate that you have had a look at the dispute, analysed it and 

that you wish to move on. I wish you all the best in that. But, like you, we actually want to look at that as well, 

and also do a bit of looking backwards, with hindsight, and work out where the Fair Work Act may in fact have 

been insufficient to either assist the parties or protect the parties from what was actually quite a damaging dispute, 

I suspect. I might ask you how damaging it was a little bit later on, in terms of the business name, if we get time. 

But first of all, I would like to ask: just prior to the ceasing of the Quant contract, was there consultation with the 

maintenance workers about achieving more efficiencies? 

Mr Katerberg:  Senator, I appreciate the question. I was not involved at that time, but I will turn it to my 

colleague Peter. 

CHAIR:  I think Mr Siccita was involved at that time as well, wasn't he? 

Mr Filipovic:  I was on the management team back at the time of the dispute but I was not directly involved in 

the dispute itself. I was on the leadership team but not directly involved in it. Sebastian was not the head of the 

brewery back then. He had a different role in the operation also. 

CHAIR:  But Mr Siccita was quite involved in the management of the dispute. 

Mr Filipovic:  In the management of the dispute post the change of control? 

CHAIR:  No, prior to that. 

Mr Filipovic:  I will get Sebastian to explain. 

Mr Siccita:  I might explain my position, if I may. In August 2016 I was transferred across into the brewing 

manager role and I held that role through to December 2017. Throughout that period in August 2016 the GM at 

the time took leave, and I assumed responsibility for the site. I was part of the leadership team at the time and so I 

was not involved in the discussions with unions and things like that. 

CHAIR:  Were there issues of efficiency prior to the decision being made to get rid of the Quant agreement? If 

there were, were the discussions actually held with the workforce about those efficiencies? 

Mr Siccita:  I am not aware of discussions that occurred with the workforce. The discussions, I can only 

assume, would have occurred between the GM of the site at the time and Quant, but I was not privy to any of 

those discussions. 

Mr Katerberg:  I want to be clear about the time frame that we are talking about, to make sure we are using 

the committee's time for the best, but certainly, in terms of resolving the dispute itself, we did discuss in terms of 

how it was to make operating lines more efficient, if that is the word that you are intending there.   

CHAIR:  What I am interested in is: how do we get to a point where you have a long-term workforce with an 

enterprise agreement with a contractor—what was the decision for getting rid of the contractor in the first place?  

Were they not performing to their ability? Were there efficiencies that needed to be had? My understanding is that 

there were not, so what was the reason for changing the contract? 

Mr Filipovic:  Quant was originally engaged in, I think, 2009. I do not know the exact date. In 2009 Quant 

actually performed services for a number of companies in Australia. By the time it got to the contract expiration 

that we are talking about here, which was I think around July 2016, we started that process, or the company 

started the process, of reviewing its service provider at the end of 2015, and by that time it became apparent that 

Quant's operation in Australia had substantially diminished, so we were the only company in Australia that were 

provided services under a labour force agreement. We, or the management team, engaged with Quant through that 

time and, given the terms and conditions, not for employees, that we were looking at on site, Quant informed us, 

or we had a conversation with Quant, that they were not suitable in terms of a tenderer. So we advised Quant at 

the time that they were not suitable for the new tender, and we went through the process with Quant. As you 

probably alluded to, there are learnings from both sides through the process. I think the management team 

engaged with Quant directly, as opposed to the employees. Then we went through the process between December 

and July to look for a new service provider. 
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CHAIR:  But the actual contract was terminated early, so my understanding is that the workforce was 

summoned to a hotel off site—  

Mr Katerberg:  That is correct. 

CHAIR:  and told that they were all dismissed prior to the contract ending. 

Mr Siccita:  The contract by mutual agreement was moved forward by a month. That is my recollection. So 

June 10 was my understanding that Quant employees were called to a town hall meeting as such, where there 

were discussions there. That is my recollection. 

CHAIR:  So they were sacked. But you must have known that they were going to be sacked, and CUB must 

have signed off on that strategy. 

Mr Siccita:  The contract had ended. 

CHAIR:  But you had a replacement workforce ready the next day. 

Mr Siccita:  Back in January 2016 there was an announcement that CUB would not be engaging Quant from a 

contractual point of view and that they were going out to tender, and that is what occurred. 

CHAIR:  Yes, but these things do not happen as we talk about them. The whole maintenance workforce was 

terminated, and there was a replacement workforce ready to go the next day. What involvement did CUB have in 

organising the replacement workforce? 

Mr Katerberg:  In terms of the specific question that you have, certainly we are focused on the specific steps 

that have been taken and how it is that we can go forward. We very much understand that some of the 

communication during that time was not ideal, and we do not know the answer in terms of what knowledge there 

was. There has been a fair amount of transition. 

CHAIR:  I think Mr Siccita does. You were involved in the management team at that time. 

Mr Siccita:  I was involved in the management team—correct. 

CHAIR:  So what role did CUB have in organising the replacement workforce? 

Mr Siccita:  The role that CUB had was that we were—I will talk from my point of view. 

CHAIR:  Because you brought people over from your Western Australian brewery, didn't you? 

Mr Siccita:  A tender was put out— 

Mr Katerberg:  Sorry, just to clarify: we do not have a Western Australian brewery. I just want to make sure 

we have the facts correct. I do not think many of us were first— 

CHAIR:  Well maybe I am wrong with what state. You brought some employees in from other breweries, 

maybe not Western Australia. 

Mr Katerberg:  My understanding is that during that time Quant—and Sebastian will have to specify. But 

certainly we entered into agreements of a temporary nature to ensure that the workforce would continue to be able 

to produce beer in a safe way. If there was— 

CHAIR:  You pre-empted industrial action; you had a replacement workforce ready to go. You flew people in 

from interstate. Who paid for that? Was that CUB or Programmed? 

Mr Katerberg:  I am not sure. 

CHAIR:  Who paid for their accommodation? I understand they were all put up in hotels. 

Mr Siccita:  I am not sure. 

Mr Katerberg:  I am not sure. That would be a question for Programmed or for Quant. They would be able to 

answer that specifically, because— 

CHAIR:  You can tell me if you did not. I am asking whether you did. 

Mr Katerberg:  We would have to take it on record to come back with the specifics of that. 

CHAIR:  Who provided the transport into the plant? 

Mr Katerberg:  I do not know. 

CHAIR:  All right. Who made the decision to always bring the buses with the replacement workforce through 

the protest line at the gate closest to the protest lines, when there were several other gates that could have been 

used? 

Mr Katerberg:  I am not sure. Sebastian, do you know this? 
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Mr Siccita:  Entry in and out of the site was a discussion between Programmed and the engineering manager at 

the time. That is the main entry that we use for our site. 

CHAIR:  You did not think it was provocative, though, to bring in the replacement workforce in front of long-

serving ex-employees? 

Mr Siccita:  The main entrance is what we used. It was not taken into consideration. 

Mr Katerberg:  Certainly going forward we would be looking at doing things in a very different way. 

CHAIR:  What do you mean by 'shooting the shit out of them'? 

Mr Siccita:  I am not sure what you mean. 

CHAIR:  Let me just give you a document. I think it is in your handwriting—and I will table this. On the left-

hand side of the page—this is your handwriting? I think this is your diary, this book, Mr Siccita. This is your 

diary or your record of events through the dispute? 

Mr Siccita:  I am not sure. 

CHAIR:  Do you want to have a look at it? I think that is your handwriting, isn't it? You do not recognise it? It 

has got your name on it; I just assumed it was yours. 

Mr Siccita:  Okay. 

CHAIR:  Under the title of 'Winning the war' you say, 'Shoot the shit out of them'. What did you mean by 

that? 

Mr Siccita:  I will have to take that question on notice. 

CHAIR:  You do not know? Was this at a meeting? 

Mr Siccita:  I could not say. 

Mr Katerberg:  It is a little difficult to tell the dates or the rest of it. We can certainly look into it, but I think 

this is the first time we are seeing— 

CHAIR:  If you give that back to me, you will see that there is a date on the previous page of, I think, 1 

September and a date on the next page being 2 December, so we can probably safely say it was 1 September. 

Mr Katerberg:  Certainly. It would be difficult to say during the time period that we have or the context, but 

we can certainly take it on record, as Sebastian has offered. 

CHAIR:  What did you mean by 'cut their supply lines and starve them out'? 

Mr Siccita:  I honestly cannot recall. I will have to take that question on notice. 

CHAIR:  When you said, 'Cut their supply lines and starve them out,' and you then have arrows pointing down 

to lawyer fees and defamation, did you have a legal strategy involved with the dispute? 

Mr Siccita:  The strategy was one that was developed by CUB management at the time. 

CHAIR:  And you are saying you were not a part of that? 

Mr Siccita:  No. 

Mr Katerberg:  At the time, yes, we had lawyers involved. We would certainly be interested in any attorney-

client privilege that would be attached to that. 

CHAIR:  'Starving them out'. The other arrow goes to defamation. Did you have a plan to sue people for 

defamation? 

Mr Siccita:  Sorry, I am still trying to understand what this is all about. I honestly cannot recall. 

CHAIR:  Well, it is your diary and your notes. I am actually trying to work out what it is all about. I thought 

you would know, given you wrote it. What did you mean by 'play by the rules that they're not prepared to play 

by,' when you talk about ethics and morality? 

Mr Siccita:  I will have to take that question on notice. 

CHAIR:  Were you aware of a strategy to have security guards provoke the protesting workers? 

Mr Siccita:  I was not aware of that. 

CHAIR:  You were not? 

Mr Siccita:  No. 

CHAIR:  It does not link into any of these notes about 'shoot the shit out of them', 'play by rules they're not 

prepared to play by'? 
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Mr Katerberg:  I think that coming in with fresh eyes in October 2016, we certainly saw that there was a fair 

amount of acrimony from both sides and accusations that were flying at both sides. Really, we were interested in 

resolving that as quickly as possible, and we were able to do that in two months. 

CHAIR:  We might come back to that. What terms were the replacement labour force employed under? 

Mr Katerberg:  If I understand the question correctly— 

CHAIR:  The new agreement, the Catalyst agreement, significantly reduced wages. By the calculations I have 

done, it looks like it is around 55 to 65 per cent, once you take in everything, but 65 per cent is probably the right 

figure. Was the replacement workforce paid on those rates, or were they paid higher rates? 

Mr Katerberg:  I turn over to my colleague Peter on that one, but what I can say is that the Chelgrave 

agreement that we entered into is broadly on the same terms that the workers had under the Quant agreement 

previously. 

Mr Filipovic:  I do not have the exact terms the replacement workforce was recruited under, because there 

were three sets of replacement workers that we had. One set was permanently employed, and the rest were 

external through the independent contractors. As Craig pointed to earlier— 

CHAIR:  Sorry, Mr Siccita, that is not yours; I have privilege over that. You will return it to me, because it is 

mine. Yes—I am glad you acknowledged it was yours. Sorry, Mr Filipovic. 

Mr Filipovic:  In the context of the arrangements that took place, the returned workers were employed under 

substantially the same terms of conditions as what they were previously, and that is the agreement we reached. In 

terms of the offer you refer to, it was less. It revoked the number of 65 per cent on a like-for-like basis—it was 

nowhere near that amount. That should answer the question. 

CHAIR:  The dispute is about you reducing wages and conditions for the workforce, but the replacement 

workforce is paid higher than those rates and conditions. Do you see anything wrong with that? 

Mr Filipovic:  No. The independent contractors were brought on-site, just as they were in 2009, to provide a 

specialised skill on-site. They were electrical and maintenance engineers who we did not have the capability to 

employ internally, just as we do with the other workforce that we have with CUB—logistics being an example, 

with Linfox and Toll. We do not have the necessary skills to do that as well as the independent contractors do. 

That was the reason for doing that. 

CHAIR:  Are you telling me that you have no control over the wages and conditions of the contractors on site? 

Mr Filipovic:  No, I did not say that. 

CHAIR:  What are you saying, then? I am not clear. 

Mr Filipovic:  I am saying the reason why we employ independent contractors is not to reduce wages and 

conditions; it is to provide a specialised skill and service at the brewery, which is what we have been doing for a 

number of years. 

CHAIR:  When Programmed came to you and offered to pay the workers the old Quant agreement and resolve 

the dispute, why did CUB forbid them to make that offer? 

Mr Filipovic:  I am not aware of that conversation. 

CHAIR:  Really? 

Mr Filipovic:  Yes. 

CHAIR:  Mr Siccita? 

Mr Siccita:  I am not aware of that. 

CHAIR:  Really? Mr Katerberg? 

Mr Katerberg:  I am sorry. We are not aware of that conversation. If you have more of the details, we can— 

CHAIR:  We can summon Programmed if we like, but my understanding is that they came to CUB and said, 

'We want to resolve this dispute; we will pay the old Quant wages and conditions and end the dispute,' and CUB 

refused to allow them to make that offer to unions. 

Mr Katerberg:  What I can say is that since 11 October 2016 there is nothing in my knowledge to show that 

they came and offered those wages. 

CHAIR:  You might take that on notice and just let me know, because this goes to the control. If you have a 

contracted-out workforce yet you are making all the decisions, and they are not free to make their own business 

decisions, that is obviously a failing of the act if it enables that to happen, and I am very interested in that 

particular subject. 
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Mr Katerberg:  What I can say is that after October 2016, when the new CUB management came in, we 

negotiated an agreement with Chelgrave, and that was not a dictatorial approach; it was very much a negotiation 

with them. We very much said that we wanted to resolve the situation, but certainly it was not a direction that we 

had given; it was a negotiation that we had at the time. 

Mr Filipovic:  And the returned workers were returned on substantially the same terms as what they had 

previously. 

CHAIR:  So why the dispute? 

Mr Filipovic:  Again, we got involved as a new management team in October and resolved it in December. I 

think there were some learnings on both sides from the way it was approached. I think that, if the approach taken 

from October had been taken earlier, the dispute would not have been there as long. We are focusing on the path 

forward, adopting a more consultative approach with workers on site and the unions to achieve a harmonious 

relationship and a safe workplace at the brewery. 

CHAIR:  Who was advising CUB on their industrial relations strategy during this and in the lead-up to the 

dispute? 

Mr Katerberg:  During the dispute we worked with Herbert Smith Freehills. 

CHAIR:  And prior to the dispute too? 

Mr Katerberg:  My understanding is that it was several months prior. I am not sure exactly when it was, 

because we worked with other law firms prior to that. 

CHAIR:  But the dispute was managed and advised by Freehills? 

Mr Katerberg:  No, it was very much the CUB team that managed and was focused on the dispute, with 

advice from legal counsel and potentially others. 

CHAIR:  Who was responsible for the strategy of threatening your production workers with fines? 

Mr Katerberg:  I would take issue with the question's assumption that we had a strategy of that. That is not 

the focus of CUB or AB InBev. We comply with all laws, with strategies that create good and working 

relationships, and that is very much what we are focused on. If there is a particular incident or a particular 

strategy, we are happy to discuss that and tell what we know. 

CHAIR:  Submissions we have received indicate that the production workers were told that they would be 

fined $10,000 if they engaged in any unprotected industrial action or if they refused to do any overtime. 

Mr Katerberg:  I am not aware— 

CHAIR:  Are you saying CUB did not threaten their production workforce with fines? 

Mr Katerberg:  I would have to defer to my colleague Peter on whether we are aware of any of that. I 

certainly am not. 

Mr Filipovic:  I will look into that one specifically, but there were a number of allegations thrown around by 

both parties at the time. I would be surprised if there were such a strategy and would be disappointed by that. 

Definitely from the time we tried to intervene and resolve the dispute, that is absolutely 100 per cent not the case. 

CHAIR:  I will come back to some of those issues in a minute. I want to talk about the effects on CUB. On 4 

November, the Australian Financial Review reported that an internal CUB document reported to management that 

'machine and factory efficiency is low at Abbotsford packaging' as a result. The report says: 

To ensure that we can meet the requirements of our customers, we are having to work longer hours to achieve the planned 

volume. 

It says that includes moving planned maintenance to Sundays, 'copping penalty rates on rostered days off and 

weekends and suffering a "limited availability of trades to complete corrective, inspection and lubrication work 

orders".' 

What was actually happening to your production during this dispute? 

Mr Katerberg:  I will turn to my colleague Peter who will be able to give visibility to the time in the lead-up 

that may have resulted in the November protocol. 

Mr Filipovic:  Efficiency rates varied at the Abbotsford brewery for obvious reasons, but our production 

requirements were met all the way through the dispute, and that was obviously as a result of us having more than 

one brewery in Australia. We had another brewery in Queensland in addition to the brewery at Abbotsford to be 

able to meet production requirements for consumers around Australia. 
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CHAIR:  I am struggling to work this out. You now have a replacement workforce for which you are paying 

more, as I understand it, than the original workforce. Your plant is grinding to a halt, yet the skilled workforce is 

sitting outside and no-one makes a decision to resolve the dispute at that time. At the same time, Programmed 

offered to pay the previous workforce the old rates of pay to resolve the dispute and yet CUB allow this to 

continue at enormous cost to your brand. I just do not get the management decision-making of this. 

Mr Katerberg:  As my colleague Peter mentioned, production was not grinding to a halt. We were focused on 

ensuring that the safety of the brewery and of the workers on site continued and that we continued to provide beer 

for Australian consumers at the time, with the new management team at CUB that came in in October. We looked 

at the situation and thought that it could be done better, so one of the first decisions that we made was to look for 

a resolution. I am proud to say that, within two months, we were able to reach that. The Programmed issue about 

an offer to settle and bring everything back was something we were aware of at the time of the decision-making 

coming into October. I am not aware that Programmed reached out at that point. We were happy to be able to 

resolve it by 7 December. 

Mr Filipovic:  In addition to that, we set up processes around reintegration of the workforce. Obviously that 

was a difficult time. We had the situation where returned workers were there with existing workers. Sebastian 

managed that process through integration. We set up a joint consultative committee to be able to expeditiously 

deal with some of the issues that may have been present during that time and we set up an escalation process that 

would avoid a lengthy delay to Fair Work in order to keep things going on site. We have not had one issue 

escalated to that committee since the date of the resolution. 

CHAIR:  Did CUB actually have a documented strategy about how to manage this dispute to get a result—

how to win the war? 

Mr Katerberg:  Certainly since October 2016, the strategy was focused on resolving it and moving it forward. 

It is a very competitive market and we are happy to be one of the manufacturers that provides 1,500 very good 

jobs here in Australia. So that was our strategy. I do not believe that we documented it, but that was the discussion 

that we had around the boardroom. 

CHAIR:  When you were in your contract negotiations with Programmed, when were you aware that 

Programmed intended to use an existing non-union agreement? I have had a good look at this. I agree with the 

calculations that say 65 per cent, but I note, Mr Filipovic, that you dispute that, so let's just agree to disagree on 

that. When was CUB aware that they intended to use that agreement? 

Mr Katerberg:  Senator, which agreement? We entered into a Chelgrave agreement. 

CHAIR:  No, this is with Programmed. The one that created the dispute. 

Mr Katerberg:  We notified Quant in December 2015 that we would not be renewing their contract going 

forward. We put out a tender in early 2016, if I remember the dates correctly. 

CHAIR:  What were the tender conditions? 

Mr Katerberg:  I would have to defer that question to my colleague Peter, if we know that, otherwise we will 

have take that on record. 

Mr Filipovic:  We will take that on notice. 

CHAIR:  It did not require a cost reduction? 

Mr Filipovic:  It did not require a cost reduction. 

CHAIR:  Did it require the use of a non-union agreement? 

Mr Katerberg:  Senator, my understanding of Australian law is that it would be illegal to require a non-union 

agreement and so that would not have been a condition, but we can come back with the question on notice. 

CHAIR:  You certainly would not want to say 'yes'. That is the other alternative I suppose. 

Mr Katerberg:  Certainly, Senator— 

Senator McKENZIE:  He is being very, very clear on what his position is. 

Mr Katerberg:  Certainly, Senator, if there have been any breaches of law, we would be the first to know 

about that to ensure that they are remedied going forward. Because, both at CUB and at AB InBev, that is very 

much at the core of what we do—ensuring that we do follow the laws and the ethical standards that are there. 

CHAIR:  Were you aware that that agreement was voted on by three people in a different state to which the 

agreement was never intended to apply? 
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Mr Katerberg:  Senator, what I can say is this: that was certainly the report that we saw going forward at the 

time. We do not know. What I can say is that we have made the commitment that I mentioned in our opening 

remarks, that going forward we will ensure that any contractors that we have do have agreements that are voted 

on by a representative sample of the workers that they are intended to cover in the enterprise agreement. So that 

certainly is one of the learnings that we have had coming out of this dispute. Whether or not the facts were of 

three or five or however many people at the time, that is a commitment that we have made going forward. 

CHAIR:  Do you have any questions, Senator McKenzie? 

Senator McKENZIE:  I do, but I am happy to let you finish your line of questioning. 

CHAIR:  We are nearly out of time and I am nearly finished. I will have a couple more to come back to, so 

you might as well kick off now. 

Senator McKENZIE:  I have got a few on notice around how you deal with contractors and comply with the 

law, and ensure that national employment standards are complied with. As I heard it on my way in, your 

consultative committee was set up in February this year—yes? 

Mr Katerberg:  It was established last year but the first meeting was in February this year. 

Senator McKENZIE:  I have just heard there have not been any disputes or areas of concern raised within 

that? 

Mr Katerberg:  Not exactly, Senator. Just to clarify that position: certainly that is a monthly meeting that has 

been going forward since February. There are a number of issues that are addressed within that committee, but 

there are none that have been escalated to the next level. As far the dispute committee within the formal 

mechanism goes, they have been able to address those within that joint consultative committee. 

Senator McKENZIE:  Within that consultative process, okay. I understood that there had actually been a 

dispute outside CUB in Abbotsford in recent months. 

Mr Katerberg:  Senator, which dispute are you referring to? I just want to make sure that we have the right 

answer on this one. 

Senator McKENZIE:  An industrial dispute where workers were sat on and harassed and intimidated was my 

understanding. But if nothing like that has happened in recent months— 

Mr Katerberg:  In recent months, I am not aware of anything. Sebastian, are you aware of anything? 

Mr Siccita:  No, I am not aware of— 

Senator McKENZIE:  It seems our consultative committee is working. I have no further questions. I will put 

some on notice around contractual arrangements. 

CHAIR:  All right. Who engaged the security guards? Was it CUB or Programmed? 

Mr Katerberg:  I don't know. Sebastian, are you aware of it? 

Mr Siccita:  At the time the general manager was engaging with the security guards. 

CHAIR:  So it was a CUB operation? 

Mr Siccita:  Correct. 

CHAIR:  What role did the former manager have in directing the industrial dispute—Mr Woodburn, was it? 

Mr Filipovic:  He was obviously looking after the Abbotsford brewery at the time. He has sat in the 

management committee at CUB, dealing with the dispute. 

CHAIR:  So he would have been hands-on all the time? 

Mr Filipovic:  He was involved in the management committee looking at resolving the dispute—yes. 

CHAIR:  I have been advised that he would make comments to the workforce that he has 'busted bigger and 

tougher unions than the ETU and AMWU, so it won't be a problem for him at this site'. Are you aware of such 

comments being made? 

Mr Filipovic:  No. A number of allegations were made on both sides at the time. I do not care to repeat many 

of the ones I have heard. What we were focused on from October was not who said what but actually resolving 

the disputed site, working proactively with the unions and setting up a pathway for the future to have a sustainable 

operation at Abbotsford. 

CHAIR:  Perhaps you can take my next question on notice and give me a response. In Mr Siccita's diary or 

work book, or whatever you want to describe it as, where he has the 'Win a war: 1. Shoot the shit out of them; 2. 

Play by rules: we are prepared to play but they are not prepared to play (ethics/morality); 3. Cut their supply lines 
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and starve them out,' pointing to lawyer fees and defamation. When you have a look at the documents can you 

work out what the legal strategy was to starve them out, and what that involved? Could you provide information 

to the committee on that? 

Mr Katerberg:  We are certainly happy to provide detailed information. To say that there was a strategy 

from— 

CHAIR:  It will save the committee from having to call Mr Woodburn—that is all. 

Mr Katerberg:  We are happy to provide the information we have. 

CHAIR:  All right. 

Senator KETTER:  In relation to the tender process you referred to in your submission. I think you said it 

occurred at around 16 January. At the time of the termination of the Quant contract, you put out a tender to look 

for the most appropriate service provider. In the course of your consideration of the various tenderers, did the 

issue of relevant rates of pay and relevant conditions or in fact the observance of normal standards of industrial 

law come into account? 

Mr Katerberg:  I will turn it over to my colleague Peter on this one. What I will say on this specifically is that 

we always ensure that all of our contractors are required to follow the law and the requirements that are there. 

Mr Filipovic:  Again, I was not aware of the specific tender requirements, but all those things would have been 

a part of the process. Rates of pay would have been a component, but not the only component. The main 

requirement was ensuring that independent contractors were able to perform the specialised skill on site. 

Senator KETTER:  The question of workers on site being paid less than the other workers—so you had one 

group being paid less than the other working on site— 

Mr Filipovic:  In the new tender versus the— 

Senator KETTER:  Yes. Is that an issue that, going forward, you might perhaps take more note of in the 

future? 

Mr Filipovic:  I must say also that, even though we might disagree on the percentage we spoke about, I should 

note that we generally pay amongst the best in the manufacturing industry. When you benchmark it versus award 

it is more than 50 per cent versus the relevant award. So it is a relevant consideration, but we do not look at that as 

the primary requirement when we look at independent contractors—whether it is logistics or cleaning, or security 

for that matter. It is more around providing the specialised skill that we need to complement the CUB workforce, 

wherever that requirement may sit. 

Senator McKENZIE:  Do you have a range of contractors you have used for a very long time across the 

business? 

Mr Filipovic:  If I use the Linfox example—I will take the exact amount on notice—the book would say it has 

been 70 or 80 years, so we started since the start of Linfox in various states and territories, providing the logistics 

service that Linfox is able to do far better than our employees would be able to do in opposition to that. 

Senator KETTER:  Going forward—you might want to take this on notice—when contracts come up in the 

future what is the company's due diligence approach in assessing tenders? Are these factors going to be taken into 

account? 

Mr Filipovic:  Which factors are you referring to? 

Senator KETTER:  Observance of the standard conditions of employment and whether or not workers are 

going to suffer a decrease in pay as a result of the changing contract. Are these factors you are now going to take 

into account going forward? 

Mr Katerberg:  What I can say, specifically around going forward, is that we have had a number of learnings, 

absolutely in terms of coverage, for workers who are going to be covered, and who votes on those. That is 

absolutely a commitment that we have. As far as the communication is concerned, in thinking through the 

specifics of how people react—those of the existing workforce and of the future workforce—absolutely that is 

something we have been spending a lot of time on with the joint consultative committee. It is something we 

believe we have made improvements to, and, absolutely, going forward we want to continue making 

improvements. 

CHAIR:  Thank you for your evidence this morning. I think your contribution has contributed to our inquiry, 

and we have also learnt from that. 

Mr Katerberg:  Thank you. We appreciate the opportunity. 
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McCULLOUGH, Mr Stuart, Chief Executive Officer, Victorian Hospitals' Industrial Association 

[09:27] 

CHAIR:  Welcome. Thank you for your submission and for appearing before us today. We received a 

submission in the form of a letter, so we were happy to give you an opportunity to come to talk to us. I invite you 

to make some opening remarks about that and also about more broader issues, if you so desire, and that will be 

followed by some questions. 

Mr McCullough:  VHIA is a registered organisations of employers. We represent Victoria's public health 

services and standalone community health centres. Almost all of those who are employed within our membership 

are covered by enterprise agreements. I contacted the committee further to some evidence it had received—in 

particular, evidence from the Health Workers Union, which, in my view, did not fairly or accurately represent our 

sector. In particular, those matters went to statements with respect to the underpayment of wages and to 

workplace bullying. I am also mindful of the committee's terms of reference, particularly with respect to the 

effectiveness of the transfer business provisions of the Fair Work Act, and I believe I might be able to add to 

some of the evidence that is already before the committee. 

With respect to the underpayment of wages, evidence was provided by representatives of the Health Workers 

Union with respect to the fear of reprisal arising for those who identify issues of underpayment. I do acknowledge 

that the Health Workers Union has members outside of the sector that we represent, and it may well be that the 

examples they were thinking of were referring to employers other than the ones within our coverage. But those 

statements may have created an impression with regard to public health and community health that, in our view, is 

not accurate and is appropriate to correct. In our view, when underpayments or overpayments do arise, they are 

generally a product of the complexity of the industrial instruments that we utilise—that is, they are not by design 

but are by accident. Overwhelmingly, they are resolved at the workplace level. If they are not resolved at the 

workplace level they are resolved with the assistance of the Fair Work Commission. 

One matter that I do think is worth emphasising—and perhaps it has not come across in the evidence from the 

Health Workers Union—is the role that the Fair Work Commission plays with regard to the resolution of disputes. 

From our perspective, it remains an extraordinarily effective mechanism by which to resolve those disputes. 

Overwhelmingly, issues that do go to the Fair Work Commission are still resolved by way of conciliation. Rarely 

are they resolved by arbitration. We think the role of the Fair Work Commission should be acknowledged and 

highlighted. 

There are also some statements with regard to workplace bullying. There was a reference made to the 

committee about a report. I believe that was a reference to the Victorian Auditor-General's report of March 2016. 

That report did make a range of finding specific to the health care sector with regard to bullying and the need to 

regard it as a serious occupational health and safety risk. But it should be noted that the Victorian government has 

acted on that report and, amongst other things, it has established a bullying and harassment health care advisory 

group. Significant work is occurring and it is ongoing. We look forward to supporting that work in any way that 

we can. 

However, in its evidence, HWU referred to Ballarat Health Services in particular. It is correct to say that there 

were significant issues with regard to Ballarat Health Services, and it is true to say that there have been significant 

changes and some significant process to support those changes. However, HWU identified a particular former 

employee at Ballarat by way of position. The question from the committee concerned whether in the Ballarat 

region there were instances where employers colluded together to ensure that former employees could not find a 

new job. The response from the HWU was to suggest that a former employee of Ballarat Health Services should 

be excluded from employment within the region. Noting that the employee in question had gone on to become the 

deputy CEO of Hepburn Health Service, it was asserted that the person in question was a bully and that her arrival 

at that other health service had prompted others to leave. I have spoken to Hepburn Health Service, I have spoken 

to the person in question and I have spoken to Ballarat Health Services. I am advised that the person in question 

was not the subject of a finding of workplace bullying, that the person in question was not the subject of an 

allegation of workplace bullying and that no staff had left Hepburn Health Service as a result of her arrival. 

Workplace bullying is an extraordinarily serious issue. I am mindful that it is defined as 'repeated unreasonable 

conduct directed at an employee resulting in an occupational health and safety issue'. But from our perspective the 

response to concerns about unreasonable conduct should not inspire more unreasonable conduct, and in our view 

the conduct of the HWU, perhaps upon reflection, was unreasonable in identifying that particular person. 

CHAIR:  Thank you for taking the opportunity to challenge the evidence that has been given. We are not here 

to determine who is right. But it is important that, in the public discourse, people do have that opportunity. The 
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Health Workers Union will also have an opportunity to look at what you have said. Maybe they were talking 

about different locations, or got some things wrong. But it is important to have that, so we thank you for doing 

that. Who does your organisation represent? It is not just the public sector, is it? 

Mr McCullough:  There are 85 public health services in Victoria and we represent all of those. There are 31 

stand-alone community health centres within Victoria and we represent all of those. 

CHAIR:  Can you explain to me the role you would play in industrial relations and human resources? Are you 

the authority within the sector if people have questions about what awards apply, what rates of pay apply and 

what sorts of classifications people should be put into? 

Mr McCullough:  It is really about the enterprise agreements. I mentioned that the vast majority of employees 

will be covered by enterprise agreements. Our role is that of bargaining representative for the employers with 

regard to those industrial instruments. It is an unusual circumstance in the sense that, perhaps unlike some other 

relationships, there is of course a third and very important stakeholder in those discussions in the form of the 

Department of Health and Human Services, which is the funder. But we are responsible for those enterprise 

agreements and we provide advice in regard to those enterprise agreements. 

CHAIR:  In the industry there is a lot of contracting out. One of the things that the committee is looking at and 

interested in is whether contracting out—and I think there are some logical grounds for it in some instances—is 

being used as a way to drive down wages and conditions and remove from the employer some of the obligations 

they would normally have to a directly employed workforce. Can you explain to me the level of contracting out 

and how far it goes. 

Mr McCullough:  With respect to contracting out, and the level of it, it occurs from time to time. I believe 

there is presently some resistance to contracting out. It has happened in particular areas, I guess. Pathology is an 

area that has been subject to contracting out from time to time. That is over a period of a couple of decades now. 

Similarly, it has occurred in environmental services—laundry services and the like. It tends to be particular areas 

that are most likely to be the subject of contracting out. In terms of contracting out, and taking pathology as an 

example, there are instances where the contracting out goes to a private company that is not part of the public 

sector. But it may also be the case that contracting out to another public sector entity occurs. That is not the case 

always but it is the case sometimes. 

CHAIR:  Do you think employers, particularly those that you represent, when they are contracting out should 

have some obligation to ensure that the workers involved are in fact being paid their legal entitlement? 

Mr McCullough:  This goes to the transfer of business provisions? 

CHAIR:  Not really, but it has some relation to that. Let me give you a hypothetical example. Let's say 

someone approaches me and says, 'I can do your cleaning for $1 million less per year than you are paying now.' I 

say: 'That's a lot of money, that sounds terrific. Yes. Where do I sign for that?' The cleaners are then all paid less 

than the award, they are paid cash in hand and they are not paid penalty rates. Yet I can sit back in blissful 

ignorance and take my $1 million in savings and take no responsibility for the work that is being done on my 

premises. That is where I am going to—and that is a rather blunt and stark example. 

Mr McCullough:  I would say in answer to that that the effect of the change in the way in which services are 

delivered should be clear. What I have observed is that there are instances where it seems that the effect of what I 

would have thought was a transfer of business has perhaps not been clear to the former employer and certainly not 

to the employees. That seems to me to be an obvious deficiency with regard to those processes. 

CHAIR:  A transfer of business, as I understand it—and I could be wrong—really only applies in the first 

instance. You may have to pick up the existing terms and conditions for the first contract, but then you simply 

change contractors. 

Mr McCullough:  Section 311 only contemplates the first contracting out. If contracting out occurs then 

almost inevitably as part of that process it is possible that at some point a number of years afterwards that contract 

will come up for review and may be rewarded to company No. 3. The act does not contemplate, and does not 

provide for, the necessary connection under those circumstances. So it is almost as though that provision only 

contemplates a once-off contracting out. 

CHAIR:  Yes. I know you are not technically representing employees here, but I can tell by your demeanour 

that you have an interest in their welfare. Do you think that is a weakness that should be allowed to happen? It 

really does say that, if you have built up reasonable wages and conditions that have been negotiated in this place 

for a while, you can actually end up right back on an award or potentially worst—not legally. Do you think that is 

an appropriate mechanism that can be used? I suspect it is being used more than I know. 
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Mr McCullough:  I think there are two things with regard to the issue of how a connection is defined. It is not 

for me to speculate what the intention was with respect to section 311, but it does, upon a view, seem to be the 

case that there was not necessarily contemplation as to what happens after the first contracting out. The other 

issue that I think may arise with regard to the way in which connection is defined is that it only contemplates 

effectively a direct transfer from employer A to employer B and the possibility of an interposing entity. For 

example if employer A was to have a contract for contracting out with employer B, and employer B then 

contracted out with employer C and the employees transferred from employer A to employer C, it may be 

asserted that the necessary connection to effect a transfer of business and take the industrial instruments was 

broken. 

CHAIR:  Yes, because there is an incentive there to just keep contracting out—pyramid subcontracting—until 

someone is on the lowest possible wage and conditions. That is where the savings are made. 

Mr McCullough:  There is probably one correction to make with regard to that. The other potential area and 

reason why people may contemplate contracting out goes to the renewal of capital, particularly if you are running 

a large operation—a laundry service, for example—that required renewal of its capital. So it may not necessarily 

be with respect to the wages and conditions, but about not having to invest in replacing the capital. 

CHAIR:  There are a lot of factors that get involved in the price of the contract, but I am more concerned when 

the workers bear the brunt of that by being driven down to the lowest wages, especially when they are lower than 

they might have been on. As an organisation, what if anything do you do in terms of ensuring compliance? And if 

you do not do anything you are not the lone ranger let me tell you! Do you do active auditing of your members to 

ensure that they are actually complying with their obligations to their workplace agreements or other parts of 

industrial law? 

Mr McCullough:  Not an audit as such. I have been the CEO since September last year. Last year we had five 

enterprise agreements to replace, covering the bulk of employees within the public health sector in Victoria. The 

processes that we have undertaken to support compliance include conducting EBA forums, which we videotape 

and make available on an ongoing basis to our members. We have developed implementation plans in conjunction 

with the relevant unions. Those are then made available to members. Each of the agreements will generally have 

an agreement implementation committee, which involves meetings between the health service and the relevant 

union, and they will then work through that agreement implementation guide as a way to support compliance. We 

do a range of activities. We do weekly podcasts. We have committees that work through identified 

implementation issues. 

Where there are changes that arise from a new agreement, one of the issues we are particularly concerned about 

is how we ensure that everybody understands those changes in the same way. The committee might be aware that 

one of the features of this round of enterprise agreements was the introduction of the family violence leave 

provision. One of the things that has been at the top of our list is developing a guide, which we will then consult 

with unions about, to ensure that that clause is applied in a consistent way regardless of whether you are at the 

Royal Melbourne or Tallangatta or anywhere else. 

CHAIR:  Would a union inform you if they thought one of your members was not behaving correctly, and 

what would you do about that? Do you have the ability to sanction your members or instruct them? 

Mr McCullough:  No. Like any association of employers, we do not have the ability to sanction or instruct. 

Oftentimes that does occur but not always. Where it does occur the union will have its own process and it will 

rightly rely on the dispute resolution procedures, which will require an attempt to resolve the matter at a local 

level first and escalate to the Fair Work Commission. 

CHAIR:  Would you represent them there? 

Mr McCullough:  Sometimes but not always. It depends on the matter. There are some matters that can be 

resolved by the health service looking after itself. 

CHAIR:  If you thought they were wrong would you still represent them? Do you think you are obliged to do 

that because they are your members? 

Mr McCullough:  We would certainly start with fearless and frank advice as to what we think the appropriate 

interpretation of the industrial instrument is. It is true that from time to time both employers and unions will 

advance adventurous interpretations that depart from a well-understood interpretation of an agreement. That does 

happen, but oftentimes matters can be resolved quite quickly and efficiently. Sometimes we help convene 

meetings, but sometimes there is a dispute about the interpretation, which makes it less likely that it will be 

resolved through discussion. 

CHAIR:  Thank you. Senator McKenzie. 
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Senator McKENZIE:  Thank you so much for coming along and correcting the record of some of the 

evidence we received in an earlier hearing. I understand your organisation represented the Victorian government 

and a number of employers when negotiating the new nurses and midwives enterprise agreement 2016-20. Is that 

correct? 

Mr McCullough:  Perhaps the way of expressing that would not be that we represented the Victorian 

government; we represent the health services, but obviously the Victorian government is a participant in that 

process. But, yes, we were the bargaining representative for the nurses and midwives agreement. 

Senator McKENZIE:  When did that agreement come into effect, and who is covered? 

Mr McCullough:  It was 23 December 2016. It covers those who are employed as registered nurses, enrolled 

nurses and midwives within those 85 public health services. 

Senator McKENZIE:  And none of the community health centres offer midwife services? 

Mr McCullough:  Community health did become party to that agreement, so they are covered by that 

agreement. They will certainly have registered nurses. Some may have midwives, but they are more likely to be 

registered nurses. 

Senator McKENZIE:  Thank you. What period does this agreement cover? 

Mr McCullough:  It has a nominal expiry date that takes it into 2020. 

Senator McKENZIE:  So it is only supposed to cover four years. Whose decision was it to write in annual pay 

increases for a further four years up to 2024? 

Mr McCullough:  There is a state government wages policy, which is 2.5 per cent per annum and an 

additional 0.5 per cent with respect to productivity measures. There were discussions and agreement reached with 

the government as the funder to recognise some disparity between Victorian nursing wages and those in another 

jurisdiction—namely, New South Wales. That is where that agreement was reached. 

Senator McKENZIE:  So this is actually an eight-year agreement? 

Mr McCullough:  There is an agreement with respect to wages that covers eight years. 

Senator McKENZIE:  Did the Victorian government or your own organisation receive any legal advice 

around this particular agreement's consistency with the Fair Work Act? 

Mr McCullough:  I would understand that the government will have considered that, but we have not sought 

separate legal advice. The agreement itself— 

Senator McKENZIE:  When you say the state government has considered that, is that your understanding? 

Mr McCullough:  That is my understanding. 

Senator McKENZIE:  Agreements are not supposed to be for eight years, are they? 

Mr McCullough:  The enterprise agreement itself is for four years, but there is an agreement with respect to 

what will happen with wages in the following agreement. That is unusual, but— 

Senator McKENZIE:  And you did not take any legal advice on that yourselves? 

Mr McCullough:  Not separately, no. 

Senator McKENZIE:  But the state government did? 

Mr McCullough:  I have assumed that. You will have to forgive me that that particular arrangement precedes 

my appointment as CEO. I have been in this job since September. My predecessor will be better able to answer 

that. 

Senator McKENZIE:  All right. I might follow up with that. What about seeking advice from the Fair Work 

Commission about the enforceability of an eight-year agreement prior to it being voted on? 

Mr McCullough:  We did not seek advice from the Fair Work Commission. We did not put to the Fair Work 

Commission an eight-year deal; we put to the commission the four-year deal that expires in 2020, so it was not a 

matter for consideration by the Fair Work Commission. 

CHAIR:  Is the extra four years referred to our outlined within the first four-year agreement? 

Mr McCullough:  I cannot recall whether it is referred to as such, but there may be an oblique reference to it 

within there. I can take that on notice if that is of assistance or interest to the committee. 

Senator McKENZIE:  Take that as a yes. 

Mr McCullough:  That it is— 

Senator McKENZIE:  You asked if it is of interest. Yes, it is. 
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Mr McCullough:  Okay. 

Senator McKENZIE:  Do you have any concerns about pay increases beyond the four years being outlined as 

they are? 

Mr McCullough:  No, I do not, and the reason I do not have a concern is that the purpose of the longer and 

more elongated approach to wages for that group was effectively a pathway to achieve a very specific objective, 

and the very specific objective was to deal with a disparity that had arisen between Victorian nursing wages and 

New South Wales nursing wages. The longer period of time was a mechanism by which to resolve that particular 

issue. 

Senator McKENZIE:  I am just quickly trying to google the actual agreement, because if it is referred to in 

the agreement lodged to be voted on then surely that is a breach of the Fair Work Act for being outside the 

provisions of the act and having four-yearly agreements. You have essentially made a four plus four.  

Mr McCullough:  The instrument itself only runs for that period of time. So I would not agree that there is a 

breach of the Fair Work Act and I do not believe that there was any misunderstanding— 

Senator McKENZIE:  It is not a form of corporate avoidance? 

Mr McCullough:  Avoiding what? 

CHAIR:  The time limit for an agreement. I am not making a judgment about whether it is a good thing or a 

bad thing— 

Senator McKENZIE:  But it is outside what we would expect that provision within the act to provide for. 

Mr McCullough:  It is not uncommon for parties to agree to activities that extend into the life of the next 

agreement. The most obvious example would be that the parties often agree to commence renegotiations within a 

particular time or to conduct negotiations in a particular way with regard to enterprise agreements.  

Senator McKENZIE:  But not what those negotiations will actually specifically pertain to or agree to. Setting 

a date is very different to outlining exactly what the provisions are going to be at a minimum. 

Mr McCullough:  It is unusual; there is no doubt about that. 

Senator McKENZIE:  Have you ever heard of this happening before? 

Mr McCullough:  It is the first time. 

Senator McKENZIE:  So it is very unusual? 

Mr McCullough:  It is, but— 

Senator McKENZIE:  Unique? 

Mr McCullough:  It is unique for an appropriate and reasonable objective. 

Senator McKENZIE:  In your opinion. 

Mr McCullough:  In my view. 

Senator McKENZIE:  Thank you. 

CHAIR:  Thank you for coming along this morning. 

Mr McCullough:  My thanks to the committee. 

CHAIR:  We will take a short suspension while our next witnesses get themselves ready. 
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SCOTT, Mr Ian, Senior Lawyer, JobWatch Inc.   

[09:54] 

CHAIR:  Mr Scott, thank you for coming. I understand that information on evidence and parliamentary 

privilege has already been provided to you. Thank you very much for your submission. Again might I say that 

some community legal centres and organisations like JobWatch have put a lot of work into their submissions, and 

I find the work you have done to be very valuable. I want to thank you for that up-front. 

Mr Scott:  Thank you. I appreciate that recognition. 

CHAIR:  I now invite you to make some opening remarks to the committee, which we will follow up with 

some questions. 

Mr Scott:  JobWatch is an employment rights community legal centre, and it has a number of functions. We 

have a small legal practice and we do community legal education. We make submissions, when called for, 

regarding law reform. One of our main functions is our telephone information service, which is taking over 

10,000 calls a year. Recently, with the assistance of the Fair Work Ombudsman, we have expanded to cover 

Tasmania and Queensland, in addition to Victoria, which is fantastic. That gives us the capacity to hear real 

stories that are going on out there from employees or workers in general. Some people are contractors, or 

contractors that may actually be employees, but workers in general. We hear real-life experiences from them. 

Most of them are not union members. Most of them do not know whether they are covered by a modern award, 

what their minimum entitlements are, what their rights are. The case studies in our submission are de-identified 

but real people and real situations. 

CHAIR:  Do you think one of the major flaws that we have in this area is that people seem completely 

ignorant of their rights as employees? 

Mr Scott:  I agree, yes. It is an interesting phenomenon. No-one does anything until it goes wrong, until they 

find out. In my practice as a lawyer, I often represent people who have been discriminated against or unfairly 

dismissed—so the general protections in the Fair Work Act, or the unfair dismissal laws. It is only when I look at 

their pay slips that I say, 'Do you know you have been underpaid for the last six years?' 'No.' Then that case turns 

into a different case and I have to try to recover underpayments and dispute the dismissal as well. So people do 

not know until the relationship falls apart and they seek advice assistance. 

CHAIR:  And often those people are then accused of only wanting to complain once they have been sacked. I 

have a view that people ought to leave school with some minimum skills, and one of those ought to be that people 

should know about the fact that there are minimum wages and conditions either via an award or via the National 

Employment Standards. They should know how to complain if they are being underpaid and should know that 

they also have some other rights—not to be bullied, not to be harassed. 

Mr Scott:  I would agree with all of that. 

CHAIR:  This is not really a question, but maybe you could comment on it. It really strikes me that it would 

not take that much education to equip 15-, 16-, 17- and 18-year-olds with that knowledge before they leave. It 

would not have to be a whole course over the year. I think you could do that within a couple of hours. 

Mr Scott:  It is outside my area, but I would not have thought it would be too hard—some life skills, even a 

one-off seminar in year 10 or something like that. It would not be too hard. 

CHAIR:  The ombudsman has set up an app which I am having some of my staff test at the moment—it is 

quite new. It will automatically log your hours at work if you have got a smartphone—everyone seems to have 

one. It knows your location of work and it knows when you are there, so it effectively keeps a time record. Do 

you see from the people that come across your desk that having records of when they work is a significant 

problem? 

Mr Scott:  Yes, it is. On the whole, most employers are doing the right thing and most employees who have a 

good education know something about their rights. It is when you have disreputable employers—small to medium 

enterprises, usually—that they do not know the law; they do not want to know the law. Their employees are what 

we call vulnerable and disadvantaged. They are open to exploitation, they have a low education, they might be on 

a visa and they need the job. They are prepared to put up with just about anything. So there is sort of a tsunami of 

events there that lead to minimum rights and entitlements not being complied with. You have all heard about the 

underpayment scandals that have happened recently. These are the people who are falling through the gaps. It is a 

big picture, because employers that are underpaying wages are getting a competitive advantage. Everyone is in 

this boat together. 
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CHAIR:  At 1.4 in your submission you talk about the reluctance of labour hire workers to enforce their rights. 

I was wondering whether you would like to expand on that. 

Mr Scott:  Labour hire arrangements, by their nature, are precarious. As everyone here knows, a person is 

engaged as an employee, sometimes as a contractor, by the labour hire company and placed at a host employer. 

The host employer has very limited obligations towards that employee—occupational health and safety, yes, but 

that is just about where it stops. If that employee sees a problem at work and wants to complain about something, 

it is very easy for the host employer to, as we say in the industry, return them to the agency and say: 'Can you 

send someone else? That person is not working out.' That person, that worker who has been returned, has no 

rights or claims, usually, against that host employer. They are in a position where, if they complain, they can lose 

their job and they cannot do any about it, so that is why they are reluctant to complain. 

Senator KETTER:  In terms of the tsunami of events that you were mentioning before, many of those factors 

have existed for some time, but anecdotally we are hearing that wage theft is on the rise. Do you have any views 

as to what is causing that trend or do you agree with that proposition? 

Mr Scott:  I agree with the proposition, yes. It could be that people are becoming more aware of their rights. 

As we were just discussing before with technology, it is easier to find the answers to questions about what pay 

should be and to track hours et cetera. I think it is potentially a problem that has always been there but that we are 

really just becoming aware of the full extent of. In addition to that, anecdotally—I do not have statistics—I would 

say we have a larger number of international students working here who are vulnerable and disadvantaged or at 

least prone to exploitation. 

Senator McKENZIE:  Would you agree that international student bodies are basically sold a pup in their 

home country by people suggesting that they will easily be able to find work in order to cover X number of 

dollars for studying over here? 

Mr Scott:  Potentially. For some reason these industries attract less reputable players. Personally, I have found 

it really sad that, in my experience, people from a non-Anglo culture exploit people from their own culture. 

People come here to work, to the training course or university, they work 20 hours week or 40 hours a fortnight, 

and they find a job at their local restaurant with someone from the culture who they think they can trust. It is a 

systemic problem in that sense. It is probably beyond the scope of this review, but JobWatch was thinking about 

some potential protected attribute in discrimination where there is some sort of use of your own cultural heritage 

to exploit honourable people from that background. That is a long way off, but that is a common problem and it is 

a very sad problem. 

Senator KETTER:  In terms of the role of the Fair Work Ombudsman, are you detecting that they are out 

there and policing the nation's industrial laws? 

Mr Scott:  Definitely. Regulators do what they can with the resources that they have. The method, if you like, 

seems to be that if they can catch a big fish then there will be a trickle-down effect, and the little fish will say, 'We 

better do the right thing because look what happened to them.'  

There are a lot of smaller underpayment claims, for example, that do not get prosecuted by the Fair Work 

Ombudsman. They just do not have the resources. So for someone who is owed $3,000, for example, the Fair 

Work Ombudsman would usually have a voluntary mediation. I do not know the stats, but they would be lucky if 

the employer turns up or answers the phone. So someone is owed $3,000—if that is correct and they have done 

their maths right—but the employer will say, 'I will pay you $1,000,' and so someone is just going to bargain 

away their minimum entitlements because it is too hard to go to court to get the balance. 

Senator KETTER:  Do you have any particular recommendations that we could look at to address that type of 

issue? 

Mr Scott:  The small claims division in the Federal Circuit Court does a wonderful job. The rules of evidence 

do not apply. No-one is allowed to have a lawyer without permission. But there is a big problem that is 

prohibitive there. It has, off the top of my head, a $217 filing fee that you do not get back, unlike any other court 

where you pay the filing fee—the stamp duty fee—and when you win you recover those costs. I am not talking 

about the other side's legal costs; I am talking about the— 

CHAIR:  The Fair Work Commission does not do underpayments at all, does it? 

Mr Scott:  No. As I briefly talked about before, my practice in a claim at the Fair Work Commission would be 

to try to settle all matters, including any outstanding entitlements, but the Fair Work Commission cannot hear 

that. 
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CHAIR:  You would think there would be a better way. If there was a proforma of several things that you 

needed to have before you actually went to the Fair Work Commission, if they were given the power to make 

some of these decisions— 

Mr Scott:  That is a complicated question. There are constitutional issues. We had an industrial relations court 

at one point in the 1990s, but the Fair Work Commission, because it makes the laws, cannot make determinations 

about breaches of the law. 

CHAIR:  The Fair Work Act does not actually rely on the conciliation and arbitration power in the 

Constitution anymore, does it? It is the corporations power. 

Mr Scott:  No—not for the most part. It is the corporations power. 

CHAIR:  Does that make a difference? 

Mr Scott:  No. It has to do with the separation of powers. The Fair Work Commission is part of the executive. 

It is not a chapter III court under the Constitution. It gives rights, and the court enforces the rights. That is why the 

industrial relations court, which was doing a good job—it was a one-stop shop—was found to be unconstitutional, 

unfortunately. 

CHAIR:  Do you think that is a major reason why—I think you have said it—people do not complain or they 

give up too easily? Is it because the task of actually getting to the final result is just too burdensome? At the end 

of the day, as you said, if they have been underpaid $3,000 then having $1,000 in the hand that you can just walk 

away with is terrific. 

Mr Scott:  Correct. 

CHAIR:  We have actually heard evidence that a lot of employers use this as a business model, knowing that 

maybe only one in 10 people complain anyway— 

Mr Scott:  Yes. They take the risk. 

CHAIR:  and out of those people only one in 10 of the one that has complained will take it all the way. So the 

worst that can happen is that you actually pay what you had to pay. Of course, mathematically, that never 

happens. 

Mr Scott:  I think that is right. 

CHAIR:  Have you seen employers that actually employ that type of business model? 

Mr Scott:  Yes, definitely. Only yesterday I saw a client who worked for a week on what was an unpaid trial 

and was told every day, 'You're great; you're fantastic; you did a great job,' and at the end of the week they were 

told, 'See ya later,' and in walked the next person to do the one week's unpaid trial. So that is a round about— 

CHAIR:  Do you see that often, or is that unusual? 

Mr Scott:  It is not uncommon in hospitality, restaurants. 

CHAIR:  Without actually naming the place, in which industry was this? 

Mr Scott:  It was a restaurant—working in a kitchen. 

Senator KETTER:  In that situation, there would be no time and wages records to— 

Mr Scott:  No tax declaration, no superannuation forms, no written contract of employment and, arguably, no 

contract because it was an agreed unpaid trial period, which is a problem in itself. In order to be entitled to wages, 

there has to be a contract of employment, whether in writing or not. It is technically not unlawful to be able to 

volunteer as a barista if you want to. It is not unlawful. That is one of the things that— 

Senator McKENZIE:  It probably should not be, Mr Scott. 

Mr Scott:  No. I do not disagree with that. But where is the point when someone is told, 'If you do unpaid trial 

work, then you will get a job,' and then you do not get that job? 

Senator McKENZIE:  There probably needs to be a bit more up-front understanding of rights. 

Mr Scott:  Correct. Education is the key. 

Senator McKENZIE:  And accessibility to any assistance around that, rather than clamping down on 'Upper 

Cumbucker's free barista'. 

Mr Scott:  Yes. Like I said, most employers do the right thing. If you are working at Telstra or somewhere and 

you want to go on maternity leave, there is not going to be a problem. If you are working at the local $2 shop and 

you want to go on maternity leave, they will say, 'We don't have that here. You have to resign.' 
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Senator KETTER:  Would there be merit in the Fair Work Ombudsman doing risk profiling of certain sectors 

of the workplace? I know that they have targeting campaigns from time to time. How effective are those 

campaigns? 

Mr Scott:  I do not know the ins and outs of what the Fair Work Ombudsman does, but I know they do 

targeted investigations, if you like—anonymous investigations. I do not know, but they must get a complaint from 

someone and, without using that employee as a witness in the case, they will go there and ask for their 

employment records, which the act says the employer has to keep, but, if they do not have the records, the 

Ombudsman sometimes says, 'We can't prove a case against you because you don't have your records, so we'll 

fine you for not having the records,' which is a very nominal figure. That is another way for employers to avoid 

prosecution. As you all know from the recent vulnerable workers bill, the penalties have risen tenfold for— 

Senator McKENZIE:  Do you think that will have a positive impact? 

Mr Scott:  Yes, I do, because franchises are in a commercial relationship with their franchisees and they have 

a business with a long-term view. If your local $2 shop gets prosecuted, someone comes out and they are ordered 

to pay a lot of money and they go into liquidation, or they do not pay it, so who is recovering the money? Who is 

enforcing the order? The Fair Work Ombudsman does not enforce the order once it wins. It just sits there. 

Senator KETTER:  In terms of your recommendations on casual employment, you deal with the vexed issue 

of conversion of long-term casuals to casual employment. Recognising there is a group of employees who want to 

retain the right to be flexible and be casual—however small that group might be—there is another group of 

employees who feel that the security that comes from permanent employment is preferable and would welcome 

the opportunity. You have given a number of instances of where people have worked for 14 years or eight years 

for the same employer. This concept has been tried before. 

Mr Scott:  Yes, it is an old idea.  

Senator KETTER:  Have you any suggested ways that we could look at to do that. 

Mr Scott:  It is an old idea, and it used to be mostly in what are now called enterprise agreements—collective 

agreements. It used to be common to have a casual conversion clause where the casual employee could, after six 

or 12 months, elect to become permanent. It seemed to give casuals the unilateral right to say: 'I've done my time 

as a casual under the enterprise agreement. Now I can become permanent.' Obviously, those clauses are few and 

far between. Some of the recommendations that JobWatch have made are a wish list. We recognise that they are 

not all going to be able to be done soon or at all.  

CHAIR:  These are the problems that you have to engage with. They are not made up.  

Mr Scott:  No, they are not made up. That is what I am saying. Whilst JobWatch says in its submission that 

there could be something in the Fair Work Act to allow casuals to become permanent if they want to, maybe a 

more practical solution could be a mandatory term in enterprise agreements to have a conversion clause, or it 

could be dealt with somehow in an enterprise agreement. Once again, you have your worker at the local $2 shop 

who has been there for 10 years as a casual, and no enterprise agreement was there and there is never going to be 

one.  

Senator KETTER:  There is a public interest in having a workforce that feels secure enough to go out and buy 

a house or to engage in economic activity. I think there is some merit— 

Mr Scott:  There is. Twenty years ago we started to get concerned about the casualisation of the workforce, 

and now we have got the rise of independent contractors and, as we discussed, the rise of app-driven workers, 

coupled with visa workers. We are trying to hold back the tide, because we do not know where it is going.  

Senator McKENZIE:  This is my question. We have got old ideas and here is another one for a new economy, 

and a new way of structuring what we do and how we work. You said yourself that we are holding back the tide. 

That never ends well, because the tide will always win. Where are the new ideas about how to deal with things 

like the gig economy, the reality of independent contracting et cetera to recognise how work has changed and how 

people have changed. Millennials approach life very, very differently.  

Mr Scott:  I agree.  

Senator McKENZIE:  Are we trying to fit square pegs into round holes?  

Mr Scott:  I cannot predict the future, as much as I would like to.  

Senator McKENZIE:  Other than the tide will come in!  

Mr Scott:  I like to think millennials will get sick of jumping from one start-up to another when they go for a 

bank loan and they are told: 'You've worked six months there, six months there and six months there. Come back 
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in a year when you've got a real job.' One of the interesting things in JobWatch's submission is that the Howard 

government brought in the Independent Contractors Act, which is supposed to give independent contractors some 

rights, but very few cases have gone to court. Basically, that act says: if you are a contractor—for example, a 

cleaner—and you are genuinely a contractor doing the work that is often done by an employee and you have 

made a bad bargain, like you have said, 'I can clean the hospital for this fee' but your hourly rate ends up being $5, 

you can apply to the court to amend that contract to make it fairer. It is like an unfair contracts regime. That could 

be tinkered with to give contractors some rights around contractors' minimum hourly fees. Why not? It is an 

unfair contracts regime; it should be looked at. That will level the playing field.  

Senator McKENZIE:  I didn't know that. 

CHAIR:  No, I didn't know that either. I probably chaired the inquiry into that legislation!  

Senator McKENZIE:  Mr Scott, you always bring up very interesting discussion points for us.  

Mr Scott:  I like to try to think outside the square.  

Senator KETTER:  Does the issue of sham contracting come to your organisation? 

Mr Scott:  It does. 

Senator KETTER:  I do not think you have got any specific examples of that in your submission. 

Mr Scott:  I think we may. 

Senator McKENZIE:  You may not have just labelled it 'sham contracting'. 

Mr Scott:  I think we did. 

Senator KETTER:  Are those the Uber examples? 

Mr Scott:  I apologise. I do not know what section we are talking about, but I can talk about it. I think we 

suggest that there be a statutory definition of 'independent contractor'. I have not tried to answer that question. 

The Fair Work Act relies on common law definitions of 'employee' and 'independent contractor', and sham 

contracting is a slightly different take on it. Sham contracting is where the principal, who is really the employer, 

knowingly or recklessly engages someone as a contractor when they are really an employee. That is different to 

someone who hires someone to work for them as a contractor and later on they turn out to be an employee where 

it has not been done recklessly or intentionally. It is a different kind of thing. A worker can end up being an 

employee at law and all of a sudden they have got annual leave owed to them, notice of termination et cetera. 

Sham contracting is at the front where the employer knows it is an employment relationship but they dress it up as 

a contracting arrangement, and that is a penalty provision under the act. It does not give the worker anything.  

But, yes, it is a common problem. In cleaning you would have heard, or will hear, about all of these sorts of 

things where a larger contractor wins a tender to clean hospitals or something like that and they subcontract out 

and they subcontract out and then you have got visa workers and recent migrants set up as contractors cleaning 

the hospital for $5 an hour. The tender winner has got the profit and the person doing the job has been underpaid. 

CHAIR:  That is what the protecting the vulnerable workers legislation is trying to fix in the franchisee-

franchisor space, but it is the same type of problem that is happening everywhere outside of that, which you have 

just described. I asked the last organisation about this too. Do you think that the start of that supply chain, the 

person who is getting the work done for them, should have to take some responsibility to ensure that the people 

who are doing the work are actually being paid at least the legal minimum? 

Mr Scott:  Yes. The courts are willing to interpret quite broadly the accessorial liability provisions in the Fair 

Work Act—and I cannot remember the section; 700-and-something I think. There was a recent case where an 

employer outsourced its payroll function to a payroll company/bookkeeper, and that company was penalised as 

being an accessory because it was processing the pay and it should have seen that it was under the award. That is 

an extension of that. I do not see why the penalties should not be increased across the whole Fair Work Act, not 

just in relation to the franchising arrangements. 

CHAIR:  Yes. Well, it is a good start protecting vulnerable workers. 

Mr Scott:  Yes, agreed. If you had, for example, a big company that has got many hospitals or even a state 

government, they would then have an obligation when it is subcontracted out that the award rate be paid. If they 

give it to the lowest tenderer, how does the lowest tenderer actually pay the employees? 

Senator McKENZIE:  When you are looking at government procurement, the concept of value for money 

should mean that they are looking at more than just the lowest dollar amount. You have mentioned cleaning 

hospitals, cleaning schools et cetera and government procurement for those types of services. You can see that 

they win the statewide or the nationwide contract and then obviously cannot deliver in Tallangatta. You can take 
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this on notice, but have you got any examples of a government taking the lead on best practice in this area? How 

you would like to see it done? 

Mr Scott:  People only call us at JobWatch when there is a problem. No-one rings and says, 'My employer is 

fantastic. This is all great.' As you were alluding to, some casual employees like to be casual. It is meant to be a 

two-way street. When they call us, it is only a one-way street. So, no, I cannot really answer that question. I know 

state governments have, in their contracts, clauses around agreeing to comply with the Fair Work Act in minimum 

conditions of employment, but once that is subcontracted out—if they are entitled to do that—that is a different 

problem. 

Senator McKENZIE:  I guess what you are arguing for is something above and beyond the act—that those 

who are subcontracting out are still willing to look into the wages and conditions of somebody tasked with 

performing the original work that was tendered for. 

Mr Scott:  Correct. The accessorial liability provisions are good, and the courts seem to be willing to interpret 

them broadly. I guess I am really talking about what the deterrent is for these companies that are prepared to take 

this risk—this business model that they are going to run—and hope that none of the employees complain. If one 

complains, it is a little spot fire that they put out: 'Here's your thousand dollars and a confidentiality deed of 

settlement and release. Sign it. Don't tell anyone else.' That spot fire is put out, and then the rest is smooth sailing. 

I do not know the answer. The Fair Work Ombudsman does what it can. These people do not know about trade 

union membership or, if they do, they cannot afford to join a trade union. Who knows? Maybe it is not a tsunami, 

but there are a number of factual issues that come together to cause the problem. 

Senator KETTER:  You point out in your submission the grey area that we have in Australia at the moment in 

respect of whether Uber partners, as they are called, are employees or independent contractors. What is the 

practical effect of that for Uber drivers? You say that you have had a number of people come to you, mostly in a 

situation where they have been terminated. 

Mr Scott:  They were essentially dismissed. Only employees are protected against unfair dismissal; contractors 

are not. Uber partners are not protected against unfair dismissal unless the Fair Work Commission, the Federal 

Court or the Federal Circuit Court are willing to interpret the relationship as one of employment—one of a 

contract of service. 

Senator KETTER:  Are there any contractual protections? I presume there is a contract between Uber and the 

partner employees. Is there any relief to be found in those contracts? 

Mr Scott:  No, and there may not be a contract. The way it is set up is that Uber is the facilitator between a 

consumer and a provider. This is what they say. 

Senator McKENZIE:  That is what they are. 

Mr Scott:  Well, we will see what the courts say. They just facilitate them getting together—and apparently 

they are going to the same destination, which is interesting—so that Uber can say: 'We're not an employer and 

we're not a principal. They're not our subbie; they're not our contractor.' 

CHAIR:  It is the algorithm that runs everything! 

Senator McKENZIE:  The matrix!  

Mr Scott:  That's what I was thinking, yes! 

Senator McKENZIE:  I am glad I verbalised it. It goes to the question I asked earlier about old solutions for 

new problems. We have to get a bit more creative. 

Mr Scott:  Yes, but there also needs to be fairness. There are a couple of examples in the Uber case where 

people were locked out. I am not a technology export, but they try to sign on to see if they have any jobs and they 

cannot log in. There is nothing told to them. They call Uber and Uber says, 'We stand by our decision,' and they 

go, 'What decision? What happened?' 

CHAIR:  Bad rating. 

Senator McKENZIE:  And there could be a variety of reasons for that. 

Mr Scott:  That raises a whole different can of worms, so to speak. For example, with the unfair dismissal 

provisions, in our submission we discuss a labour hire worker who is working with a host employer. We are not 

saying that the host should be the employer and have to pay super, tax and everything. But why can that host not 

be a deemed the employer for unfair dismissal protection? That host has outsourced the wages, the tax and the 

worker's injury compensation, but they should still have to treat their worker fairly and not cease to use them 
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without procedural fairness or a valid reason. Maybe something like that could flow on to the new technologies. 

Here is hoping. 

CHAIR:  Thank you very much again. We do really appreciate the work that goes into your submission; we do 

find it very valuable. And thank you for your presentation to us today. 

Mr Scott:  Thank you very much. 

CHAIR:  We will now take a short suspension. 

Proceedings suspended from 10:30 to 10:49 
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CULLINAN, Mr Josh, Secretary, Retail and Fast Food Workers Union 

DOBSON, Mr Ben, Member, Retail and Fast Food Workers Union 

SUTER, Mr David, Delegate and Member, Retail and Fast Food Workers Union 

CHAIR:  Welcome. I understand that information on parliamentary privilege and the protection of witnesses 

and evidence has been provided to you. Do you have any comments to make on the capacity in which you 

appear? 

Mr Suter:  I work for Coles Supermarkets. 

CHAIR:  For the record, where are you employed Mr Dobson? 

Mr Dobson:  I have experience from McDonald's. 

Senator KETTER:  Before we start, perhaps I should place on the record that I am a former official of the 

SDA. 

Senator McKENZIE:  For clarity, why is that a conflict with this union? 

Senator KETTER:  It is because there are a number of comments made about the SDA in the submission. 

CHAIR:  I do not think it was a conflict. It is more about just being open and transparent about where we are 

all from. 

Senator McKENZIE:  I just want to say that I am not a member of any union! 

CHAIR:  That will become abundantly clear to everybody! Thank you for your submission to the inquiry Mr 

Cullinan. We now invite you to make some opening remarks. That will be followed by some questions from 

committee members. 

Mr Cullinan:  Thank you for the opportunity to speak today at the Senate committee inquiry into corporate 

avoidance of the Fair Work Act. The Retail and Fast Food Workers Union is a new union that was launched in 

late 2016. We cover workers working in the retail and fast food industries. We welcomed the inquiry and the 

scrutiny it places on practices which undermine the Fair Work Act. We have made a comprehensive submission 

to the inquiry. We welcomed the inquiry, and we note, in particular, terms of reference (i), which says: 

… whether the National Employment Standards and modern awards act as an effective 'floor' for wages and conditions and 

the extent to which companies enter into arrangements that avoid these obligations; 

We note that it is closely related with object 3(b) of the Fair Work Act. We have taken the opportunity to have 

members attend this public hearing to speak to the committee about their lived experience. Ben will speak about 

his experience working at McDonald's and David will speak about his experience working at Coles Supermarkets. 

I will keep these opening words very brief. Our submission speaks for itself. We have articulated how an 

employee association has worked with the largest private sector employers in Australia to undermine the floor set 

by parliament. We have explained how those secret arrangements leave hundreds of thousands of workers worse 

off than if there was no enterprise agreements at all. So pernicious has their conduct been that workers are now 

only starting to understand the scale of wage theft committed against them. Despite the recent public outcry over 

the outrageous penalty rate cuts proposed by the Fair Work Commission, the penalty rates and other cuts 

perpetrated by the SDA and those employers far outstrip the most recent cuts. 

Of course, this goes beyond the impact on workers employed by these companies. These arrangements sanction 

an unfair commercial advantage over businesses that are often smaller and without the resources of those larger 

companies. They provide wages and conditions well below the minimum award set by parliament and intended by 

the community when we elected a government on a mandate to overturn WorkChoices. 

I wish to focus only on two recommendations of the Retail and Fast Food Workers Union. Firstly, in 

paragraphs 61 and 62 of our submission, we effectively call for changes to section 206 of the Fair Work Act to 

ensure all workers are paid at least that which they would have earned had they been employed under the award. 

We are not talking here of a worker earning over $100,000 per annum and possibly offsetting Saturday pay for 

paid parental leave. We are talking about workers paid less than the award minimum. It should never have been 

permitted to occur and it must be retrospectively fixed. These massive businesses continue to benefit from their 

conduct. Every single day, over $1 million is taken from the pay packets of our lowest paid. 

Secondly, in in paragraph 57, we recommend that a comprehensive investigation be conducted by an 

appropriate agency into the making of enterprise agreements under the Fair Work Act in the retail and fast food 

sectors. That investigation would identify practices which have undermined the act by facilitating the making of 

agreements that undercut the minimum floor that should have been created by the NES—the National 



Page 24 Senate Thursday, 18 May 2017 

 

EDUCATION AND EMPLOYMENT REFERENCES COMMITTEE 

Employment Standards—and modern awards. That investigation would refer relevant prosecutions where 

appropriate. These issues are outrageous and notorious. They involve hundreds and thousands of Australia's 

lowest paid workers. A thorough investigation should occur by a properly resourced authority, and every person 

responsible for this conduct should be held to account. 

Mr Dobson:  I suffered a minimum of a $7,000 loss over a period of three years under the EBA. This loss 

prevented me from having a good financial readiness when I came to be 18-years-old. I live out of home—and 

have since the age of 18 and have struggled—and am still struggling due to the lack of savings I had at the time. 

This is a reality for many not just myself. I am also a student. Since I did not have this extra money, I often had to 

make decisions between going to university for the day or eating a decent dinner that night. My mental health 

suffered, since I was often more stressed about finances and whether I could make my next bill—let alone my 

school work. That money could have covered a variety of necessities for the home I have now such as rent, 

utilities, necessary furniture, clothing and even food. 

I have now changed jobs to an industry which has penalty rates—not many have this opportunity. I am under 

the Restaurant Industry Award now. If it were not for my luck seeking a different job I would have dropped out of 

university, giving up my future aspirations, because a corporation could not give me a fair wage. A corporation 

which, according to IBISWorld, 'holds no less than 15 per cent of the market share in a $15.6 billion industry in 

Australia.' This poor excuse of an enterprise bargaining agreement is only a bargain for the McDonald's 

corporation, at the expense of its workers. 

Mr Suter:  I work at Coles supermarket to support myself while I study civil engineering. I am a permanent 

part-time worker with a contract for 12 hours a week in the diary department. I occasionally do additional hours 

but I try to limit this as it has a negative impact on my studies. When I started university it was recommended that 

we do no more than 10 to 15 hours a week in order to dedicate sufficient time to our studies. The shifts I work are 

all evening and weekend shifts. They are the only times I am available to work across semesters with study 

commitments in normal business hours. My regular hours are from 11 am to 3 pm on Saturdays and Sundays and 

6pm to 10 pm on Mondays. Aside from when taking leave, I have worked almost every weekend—Saturday and 

Sunday—for the past two to three years, and at least part of every weekend for the last four years. Sunday is 

usually the busiest day with the greatest number of workers in my department. 

The work I do would be covered by the General Retail Industry Award 2010, however, my workplace is 

covered by the Coles supermarket retail agreement 2011. Under the Coles SDA agreement my normal weekly 

income before tax is $310.58. If I were paid according to the award, my income for the same hours would be 

$352.99. So that means that every week I lose $42.42. Annually this pay cut accumulates to a loss of $2,205 on 

my current roster, which is what I have been on for a while now. That represents a loss of over 13 per cent of my 

wage. 

I live week to week, pay check to pay check. When bills come in I regularly seek extensions. In fact, I am a 

month behind on my electricity at the moment. This loss of income is due to the Coles SDA agreement cuts to 

penalty rates. While the Coles SDA agreement contains a slightly increased base rate over the award, every hour 

of every shift I work attracts a reduced penalty rate compared to the award. After 6 pm on a weekday the award 

provides for a penalty of 25 per cent. I get zero. On a Saturday the award attracts a penalty of 25 per cent. I get 

zero. On a Sunday the award provides a penalty of 100 per cent. I get half of that, at 50 per cent. 

I have been a union member all my working life. When I started working at Coles, I joined the SDA at my 

induction where a manger played an SDA commercial video. I have since resigned from the SDA and joined the 

Retail and Fast Food Workers Union—RAFFWU. I worked at Coles when the now quashed 2014 Coles SDA 

agreement was voted on and came into effect. At that time, I was still an SDA member. The agreement was 

recommenced to us by the SDA. A series of workplace meetings were organised where an SDA representative 

explained the new agreement and recommended that we vote in support of it. It was the first time I had met an 

SDA representative since joining. 

At the meeting I attended, the assistant store manager was waiting at the door of the meeting room and 

watching who attended, and he was present throughout the meeting, although he popped out a few times. There 

was no objection to this from the SDA representative while I was present. At no time did any representative of 

Coles or the SDA advise us that our conditions were below those set out in the award. At no time did Coles or the 

SDA advise us that our take-home pay would be less than if we were on the award. In advance of the meeting I 

requested a copy of the proposed agreement from the SDA. This was because I was unsure if I would be able to 

attend the workplace meetings and also to be able to scrutinise the agreement and prepare questions arising from a 

study of that document. My request was denied. 
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When voting opened on the agreement, I voted against it and urged my workmates to do the same. At the time, 

I was not actually aware that we were being paid below award conditions. My opposition at that time was largely 

based on pay increases that were below CPI and below real rises in the cost of living. Despite voting against this 

agreement, I somewhat idealistically did not conceive that it could be less than the minimum conditions set out in 

the award. Every week when my pay is deposited in my account it leaves a bitter taste in my mouth to know that I 

am being paid less than the minimum safety net. This is only compounded when I see the trading profit of the 

store displayed proudly outside the team room and I know that Coles clearly has the financial resources to pay me 

and my workmates properly. Instead, my workmates and I are subsidising its profits. As a low-paid worker I do 

not have the financial resources to subsidise one of Australia's largest companies. I am not looking for a handout. 

I want a fair day's wage for a fair day's work. 

CHAIR:  Thank you. I just want to check something. With that calculation you did, you were using the award 

rate, not your current hourly rate, to do the calculation? 

Mr Suter:  Yes, that is correct. It is based on the award rate, which I got down as $19.4421 when I checked it, 

and the Coles-SDA agreement, which is $21.92895. 

Mr Cullinan:  To answer your question, Chair, he has used the actual paid rate, not the 2011 agreement rate. 

The 2011 agreement rate is $20.44, so it is much less than $21.95. 

CHAIR: So where is the $21.95? 

Mr Suter:  The $21.92895 is what actually shows up in my pay slip. When the 2014 was quashed and we 

reverted to the 2011 one, they maintained the current base rate. They did not cut our base rate back to 2011. 

CHAIR:  Okay. I just wanted to check the calculation you were using. 

Mr Suter:  I will just let you know as well that, because I work in the dairy department, I get a cold work 

allowance. That is also included in the calculations I did. In the award, that is done as a percentage of your pay. In 

terms of what I used for the Coles one, what they have in the agreement does not match up with what they deposit 

in my account, so I have just used what I actually get. I have done what it would actually be if they followed the 

award versus what I actually receive, which I figured was a more justifiable way of doing it. I am happy to give 

you the spreadsheet I used so that you can look at the numbers. 

CHAIR:  I think we would not mind. It does not have to be now but on notice. Some of these things might be 

contested, so I think it is worth actually having the basis of those calculations. 

Mr Suter:  I am very happy to defend those figures. 

CHAIR:  Sure. Senator McKenzie, do you want to start questions? 

Senator McKENZIE:  No, I will follow, if I may. 

CHAIR:  Senator Ketter, do you have any questions? 

Senator KETTER:  I have a couple but I will follow you. 

CHAIR:  All right. When you say in your recommendation No. 61 'to provide that the full rate of pay under 

each enterprise agreement must be at least the full rate of pay under the Award' and that 'would help to 

immediately remedy the issues described in this submission', isn't that what the BOOT does? 

Mr Cullinan:  No. 

CHAIR:  Could you just explain to me your understanding of how the commission applies the BOOT. 

Mr Cullinan:  The BOOT is a measure of whether each employee is better off overall under the agreement. 

The way that it has been led into deciding that agreements do pass the BOOT, over recent years, is to accept 

sample typical rosters from the employer. Those sample typical rosters, as we have laid out in our submission, are 

anything but sample or typical. I think there are four rosters that we refer to: A, B, C and D. None of them had 

Sunday hours in their shifts. If there had have been one Sunday hour, three of those rosters would have ended up 

being worse off for the employee. 

The Fair Work Commission has to, or has chosen to, rely on the evidence from employers and the evidence 

from the SDA as to whether employees are better off overall. For whatever reason, it has not delved deeply 

behind that. On the odd occasion it has asked for rosters, to better understand it, and it has always been left to an 

employer to choose and provide those rosters, which we say are anything but sample or typical. So the BOOT test 

itself, on its surface, needs to ensure that every employee is better off overall. What we have seen is that the 

practice of providing sample typical rosters in addition to the statutory declarations of employers and the SDA has 

convinced the commission to accept that workers are better off when in fact they are not. 

CHAIR:  The agreements that you are referring to—are the only parties to them the SDA and the employer? 
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Mr Cullinan:  No, on occasion there are other parties. For example, with Hungry Jack's and McDonald's, the 

SDA is the only union or employee organisation that is a party to it. For others, such as Coles, the other parties 

include the TWU, the AWU and the meat workers union—the AMIEU. I expect that the TWU and the AWU 

would defer to the SDA in having the predominant role in the approval process once an agreement has been 

negotiated. In the Coles 2014 case, the AMIEU objected to the agreement on the basis that it did not meet the 

BOOT. Their membership was fairly narrow, being meat workers. 

CHAIR:  Sure, but I guess the point I was really trying to flesh out here is that there were other parties able to 

provide evidence to the commission around the operation of the agreement and the BOOT test. Why did the 

commission not take those things into consideration? 

Mr Cullinan:  From what I have read—and that is the files of the Fair Work Commission—the Fair Work 

Commission does not ask unions for rosters or any of that kind of information. They rely on the employers for 

those rosters. Other than the examples proffered by the AMIEU in 2015, no other union that I have seen has 

proffered sample rosters or sample arrangements showing the way that their members are affected. 

CHAIR:  Correct me if I am wrong—the implication I think you are asking us to accept is that there is a cosy 

relationship between the union and the employer, and they effectively pull the wool over the eyes of the 

commission. But if there are actually other parties also there being able to give evidence, how can that then be the 

case? Or is that not the implication you are asking us to accept? 

Senator McKENZIE:  I don't think he is. I thought he was just answering questions. 

Mr Cullinan:  We have been very clear that the arrangements that have been put in place that pay workers 

much less than they would otherwise earn under the award are perpetrated by employers that have more than 

enough resources to know exactly what they are doing. These are employers that choose the rosters that they 

provide back. It does not take an actuary to know that there are some workers who only work on Sundays; there 

are some workers who only work on weekends. We have been clear that we think the employers know exactly 

what they are doing. It would be remarkable for the SDA to not know what has been happening. 

Senator McKENZIE:  Yes. 

Mr Cullinan:  Many of these agreements only include the SDA, for example Big W, Masters, Bunnings and 

Hungry Jack's. To the extent that some of the other agreements involve other unions, it is for a tiny fraction of the 

workforce, and, having spent 15 years working for unions, I am confident that those unions would not invest the 

resources in these applications to determine the issues in relation to whether workers are better off or not. They 

would rely on the processes; they would rely on the SDA and the employers. 

Senator McKENZIE:  But the meatworkers union did not? 

Mr Cullinan:  In the most recent case. 

Senator McKENZIE:  But in previous cases they have relied on the SDA's agreement? 

Mr Cullinan:  No, in previous cases the meatworkers have had separate agreements. The 2011 Coles 

agreement has the meatworkers in Queensland, but other than that the meatworkers have their own separate 

agreements for each state, and the agreements pay substantially more than the SDA deal that was done in 2014-

15. 

Senator McKENZIE:  So the TWU and the AWU are happy to accept the SDA's recommendation? 

Mr Cullinan:  I do not know. You would have to ask them. 

CHAIR:  Enterprise bargaining is about bargaining between employees and employers to achieve flexibilities 

and arrangements that suit the business and benefit the employees. There is supposedly a mutual obligation there. 

Mr Suter, can you just explain to me whether there was a process of negotiation. As a weekend worker, you may 

not have seen this, because I suspect there are delegates in most places that have a role in some of those 

discussions. Were you aware of any of those discussions or not? 

Mr Suter:  In the lead-up to the 2014 agreement? 

CHAIR:  Yes. 

Mr Suter:  I predominantly work weekends and late-night shifts, so I have never actually met one of the 

delegates from my store. I have not been approached by them. 

CHAIR:  They are likely to be full-time, nine-to-five employees, aren't they? 

Mr Suter:  Yes, that is most likely. Also, as I said, that meeting where the SDA rep came in to explain the 

agreement to us and go through the agreement was the first time I had met an SDA representative since I had 

started working at Coles. Last night, I was going through my emails to double-check and see what was sent out 
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and said about it at the time. Over the course of roughly a year, I was sent five emails by the SDA about the 

negotiations. None of them had a lot of detail. Once the agreement had been negotiated, basically the tone of the 

emails was: 'This has been discussed with delegates and there has been a delegates meeting where delegates have 

voted in favour of the proposed agreement. We are going to be coming out to stores to organise a series of 

workplace meetings.' I responded to that, saying: 'Hey, I'm not sure if I'm going to be able to come along to the 

meeting. Is there any way I can find out some detail about the agreement?' The SDA do not email you back; they 

tend to phone you. So they phoned me. I do not have notes from that phone call, but basically they said, 'Look, we 

don't give you a copy of the agreement; that'll be there at the meeting.' They assured me they would be organising 

meetings in the evening, which they did do; that was one of the ones I went to. However, I did not have an 

opportunity to go through any detail of the agreement before that meeting. As I said in my statement, the assistant 

store manager was there in that meeting, which to me does not create a very good environment for me as a worker 

to freely talk about the proposed agreement when your manager is present in the meeting looking over your 

shoulder, essentially. So, yes, there was a process. However, I do not think the process was very good. 

Following that, there was an email that went out when the voting was coming up. The SDA, in that email, sort 

of detailed the highlights they wanted to pick out and why they thought we should vote for the agreement. One of 

the comments in that email was that it protected penalty rates. It said, 'Your Sunday, public holiday and night-

time penalty rates will be protected.' There was no mention of the evening penalty rates or the Saturday penalty 

rates. What I assume they were referring to was the fact that the penalty rates in the 2014 agreement were the 

same as in the 2011 agreement, which is true. However, it did not highlight the fact that those penalty rates were 

worse than what we would be getting if we were on the award. It did not highlight the fact that someone like me, 

who works almost exclusively weekends and evenings, would be getting paid less than I would be on the award. 

So, yes, there was a process. However, I think that that process was a bit dishonest or did not give me the full 

information that I really needed to be able to assess that. I am someone that has been a trade union member for a 

long time and has half an idea, although I was a bit stupid and did not properly investigate it at the time. But at the 

time, when I was talking to my workmates and said, 'I don't think we should vote for this,' most of them did not 

really engage with it. They said, 'Well, we get a pay rise, and they've said we should go for it, so we'll just go for 

it.' 

CHAIR:  And people can make that decision if they like. I want to come back, though, because I want to 

explore some of the submission. Again, I think the implication we are being asked to conclude is that the 

negotiations were done in secret and people were not aware that they were going on, so I just want to come back. 

You said there were five contacts from the SDA to you— 

Mr Suter:  Yes. 

CHAIR:  during the process of bargaining. So when did they start? 

Mr Suter:  Not during the process. I think there were one or two during the process of bargaining. The rest of 

them came once the negotiations had been done, so there were about three, I think, that were about voting. There 

was one that said, 'Negotiations have been done, delegates have voted on the agreement and we are going to be 

doing meetings.' There was another one to say: 'Voting's now open. We recommend you vote yes.' Then there was 

a final one to say, 'The voting is about to close.' 

CHAIR:  But there was communication with you, prior to an agreement being circulated, that there was a 

bargaining process happening? 

Mr Suter:  Yes. 

Mr Cullinan:  Just to clarify: I do not think we are asking for the inference to be drawn that you are referring 

to. We are not saying that there were secret negotiations. Workers expect that there will be negotiations. They 

have sort of shut down for the last year or so, but workers have expected that there will be negotiations. What we 

were saying was that the deals were secret in that they did not tell any worker, ever, that they were earning less 

than they would earn if there was no agreement at all. 

CHAIR:  All right. That is an important clarification. Senator McKenzie? 

Senator McKENZIE:  Thank you, Chair. So essentially the contention seems to be that under this agreement 

the SDA—and, indeed, McDonald's and Coles—were trading one worker off against another; is that correct? Let 

Hansard show nodding of heads. 

Mr Cullinan:  I think that it goes further than that, though. We are saying that there is an overall substantial 

saving for these employers, and the research paper in our submission identifies an eight per cent saving. Certainly 

at a place like McDonald's, where two-thirds of the workers are worse off, it is not that those two-thirds are offset 

by the one-third. There is an overall very substantial saving for McDonald's. 
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Senator McKENZIE:  So what is the upside for the union? 

Mr Cullinan:  In terms of negotiating those arrangements? 

Senator McKENZIE:  Yes. 

Mr Cullinan:  The SDA has favourable arrangements with each of these employers to recruit members. 

Senator McKENZIE:  Such as? 

Mr Cullinan:  Well, we have heard from David about being shown videos by the management, which say 

things such as, 'You are going to get higher wages negotiated for you,' and workers at a very young age being 

recruited to the SDA, with the full support of management. That is a very unusual practice. I am not aware of that 

occurring anywhere else in the Australian economy. 

Senator McKENZIE:  Well, until you stated it just earlier, I had never heard of it either, but it is a long time 

since I have—yes. 

Mr Suter:  Let me just add that when I did my induction at Coles, when you go in for a day and spend a few 

hours going through a range of different videos and different bits and pieces they need you to go through, the 

SDA membership form was handed to me along with a lot of other paperwork. 

Senator McKENZIE:  By an organiser? 

Mr Suter:  No. No organiser could make it along that day. I was shown a video by my manager, and my 

manager gave me the SDA membership form with my other things. I am not an idiot; I thought that was pretty 

unusual, personally, to have your manager try and recruit you. However, I do believe in trade unions and I have 

always been a member of my union, and so even though I am not a massive fan of the SDA I still joined my 

union, because I think it is important, and I have always done that. 

Senator McKENZIE:  Mr Dobson, how was the induction at McDonald's? 

Mr Dobson:  The exact same, funnily enough.  

Senator McKENZIE:  Really? 

Mr Dobson:  Yes. I was handed my cash signage to say that I am not going to steal and stuff like that, and I 

was also handed an SDA enrolment, or membership, form as well. 

Senator McKENZIE:  Okay, and who handed that to you? 

Mr Dobson:  My boss—my employer.  

Senator McKENZIE:  Your boss. Your actual boss from McDonald's. 

Mr Cullinan:  Could I just say as well that David and Ben are adults—Ben was a little bit younger—but we 

are talking about 14-, 15- and 16-year-olds in their first job, in their first week. 

Senator McKENZIE:  No video at McDonald's? 

Mr Dobson:  No video. 

Senator McKENZIE:  There is a lot of public commentary around penalty rates at the moment. At the time 

that this deal was struck, was there any public commentary around certain workers being stripped of penalty rates, 

being paid below award? 

Mr Suter:  Not to my recollection. Not at that time. Obviously, in the last couple of years it has been around a 

lot, but I do not remember being aware of it at the time of the 2014 agreement. 

Senator McKENZIE:  Mr Cullinan? 

Mr Cullinan:  I think it gained the greatest notoriety in May 2015. When the agreement had been voted on in 

early May, an application was made, with statutory declarations from Coles and the SDA, on 18 May 2015, and 

then it was in the days after that that Fairfax broke the news story, followed by The Australian. 

Senator McKENZIE:  Did the TWU come out and criticise it? 

Mr Cullinan:  Not that I am aware of.  

Senator McKENZIE:  The AWU? 

Mr Cullinan:  Not that I am aware of. 

Senator McKENZIE:  The ACTU? 

Mr Cullinan:  I do not understand what role it would play, but no. 

Senator McKENZIE:  The ALP? 



Thursday, 18 May 2017 Senate Page 29 

 

EDUCATION AND EMPLOYMENT REFERENCES COMMITTEE 

Mr Cullinan:  I am not aware of that. The AMIEU was certainly agitating for its members right through the 

process, because they were being dragged under this Coles agreement, which their members did not want, and 

their members faced remarkable pay cuts—tens of thousands of dollars less for new workers, new butchers, 

working at Coles. So they had been agitating on the issue of the agreement, but the issue of penalty rates gained 

notoriety really through the articles in the press of May and June 2015. 

Senator McKENZIE: I want to go to commentary around the commission's application of the BOOT. I guess 

from the commission's perspective, if the workers are happy and the employer is happy, it is a case of 'nothing to 

see here'. How would you like them to approach it? If you have got the workers' representatives saying 'This is 

great; we are happy here,' why would the commission be digging any further, or should they be? 

Mr Cullinan:  The statutory obligation is to dig further. And, to be frank, the confidence in the commission's 

processes has been largely destroyed by what now has been exposed and what will be exposed over the coming 

months and years. I think the process that the commission goes through is also different for different 

commissioners. I have been aware of commission applications where a commission will go through it from the 

point of view of wanting to ensure every employee and every prospective employee is better off overall, because 

of course that is the test. And they might find one rate, one peculiar rate, or one peculiar condition which is not 

better off, and they will raise that and they will have it dealt with. 

The 2011 Coles agreement came in without any rosters, from my recollection, and the penalty rates were cut 

below the award. Mr Graeme Watson, who is no longer with the commission, thought the most appropriate way 

to deal with that would be to ask for five with a name starting with B and five with a name starting with C from 

two different stores. And he let Coles choose the stores. I think this committee should be made aware of how they 

chose those stores, because they seemed to somehow come up with five Bs and five Cs from I think Essendon and 

Albury, where those workers just happened to be a little bit better off. Then Mr Watson deemed that appropriate 

enough to approve an agreement that covered 70,000 workers. And it may very well be a resource issue, but those 

processes are clearly failing low-paid, vulnerable workers. 

Senator McKENZIE:  Mr Cullinan, when such a large union such as the SDA provides information to the 

commission, the commission is essentially taking it on trust. The SDA has not critiqued the information provided 

by the large employers, the multinationals, in Mr. Dobson's case. 

Mr Cullinan:  Yes. 

Senator McKENZIE: So it is taking it on trust?  

Mr Cullinan:  Well, it appears to be. 

Senator McKENZIE:  Do you think there is a pattern? You mentioned certain commissioners, but do you 

think there is a pattern within the commission when big employers and big unions are agreed: 'We will just take 

that information on trust. Tick the box. Next'? 

Mr Cullinan:  No, I do not think that is the case. I have not looked at agreements outside of those that I am 

aware of. Certainly in the retail and fast-food sectors, many, many of those agreements go to one or two 

commissioners. And, for a very long time, until the Coles case, they were approved—sometimes with 

undertakings, as Coles was. We have had very little information since then, because there have only been a couple 

of applications in the retail and fast-food sectors since then. 

Senator McKENZIE:  Is there any inconsistency within the commission around how it approaches large retail 

agreements in comparison to different types of agreements? 

Mr Cullinan: Outside of those sectors?  

Senator McKENZIE:  Yes. 

Mr Cullinan:  As I said, as far as I know, there are only one or two commissioners in the last four or five years 

that have actually been approving large retail and fast-food agreements. So, in terms of a pattern of difference 

between them and others, I can only go on my experience and my experience is that there are other 

commissioners who have a very different scrutiny even when the union has said that the agreement passes, in 

their view—or that they support the application of the employer, which I think is the more correct way of saying 

it. Certainly it has changed in the last few months—the degree of analysis being conducted in a couple of retail 

applications that were made, such as H&M, which was refused, and I think it was at an Oporto earlier this year 

where the Fair Work Commission was given an undertaking for a 23 per cent wage increase. They are very 

different circumstances to what has occurred over the last few years. For the very large retailers there has not been 

another application since the Coles agreement application. That is simply because none of these agreements will 

now pass. 
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Senator McKENZIE:  Do you have any concerns outside of these agreements that cuts to penalty rates have 

occurred? 

Mr Cullinan:  Similar types of agreements, do you mean? 

Senator McKENZIE:  In other areas, other industries, that would cut penalty rates but you would not be 

aware, essentially? 

Mr Cullinan:  No. Our knowledge and focus is entirely within retail and fast food. There is a group of 

agreements in much smaller enterprises—IGAs, Bakers Delights and the like—and we refer to those in our 

submission. Many of them are very old, and they achieve the same things. In the more recent years, post the 

commencement of the Fair Work Act, it has largely been focused on agreements made by the mega companies. 

Senator McKENZIE:  So from your perspective it is less about an issue with the act itself but more so with 

the application of the act by the commissioners? 

Mr Cullinan:  We make a range of recommendations about improving the act, and the ones that I focused on 

today are identifying corporate avoidance under the Fair Work Act and are effectively a process and a structure 

which has been able to be put in place, which undermines the objects of the act and has been able to get around 

the obligations placed on the Fair Work Commission under the act. But these are statutory declarations made by 

employers, statutory declarations made by the SDA. It beggars belief that the Fair Work Commission and no-one 

else has decided to take that issue up.  

Senator KETTER:  Thanks for your submission. In your assessment of the SDA agreements, do you accept 

that there are some improvements in conditions of employment, for example in the case of high rates for some 

junior employees, public holiday protections? 

Mr Cullinan:  One of the things we have not spoken of is that right across the retail sector the SDA has 

campaigned to reduce the junior rates for 17-year-olds. Workers at Woolworth's right now who are 17 get 55 per 

cent junior rate rather than 60 per cent junior rate under the award, which means that 17-year-olds at many of 

these major employers are particularly targeted by the SDA's behaviours. There have been some recent attempts 

to improve junior rates for 20-year-olds. They largely mirror the award, which provides for junior rates for 20-

year-olds who have worked for an employer at six months to be paid the full rate— 

Senator KETTER: The change to the 20-year-old rate is a result of the SDA's efforts, isn't it? 

Mr Cullinan:  I assume there were a lot of people involved in improving those awards. I have spoken to 17-

year-olds working at Woolworths today who are being paid the 55 per cent junior rate rather than the 60 per cent 

junior rate, and 18-year-olds getting paid 67½ per cent rather than the 70 per cent junior rate. We have never 

heard an explanation as to why these juniors are targeted so viciously by the SDA. 

Senator KETTER:  What about public holiday protections? 

Mr Cullinan:  In our experience many of the public holiday rates in the fast food industry have been cut. 

Senator McKENZIE:  Such as? 

Mr Cullinan:  The fast food industry pays a 275 per cent casual public holiday rate. For example, places like 

Hungry Jack's do not pay any penalty rates—in some of their outlets, not all of them. I am happy to take it on 

notice and prepare an analysis for the committee about public holiday rates and the percentages that are paid 

under the agreements compared to the award. 

Senator McKENZIE:  That would be great. Thanks. 

Senator KETTER:  Also, you have detected a change in the commission's approach on the BOOT since 2014. 

Do you accept that there has been a change of approach by the commission in relation to the BOOT? 

Mr Cullinan:  What I was referring to was that there have been several small agreements that have come 

before the commission where the commission, particularly Deputy President Bull, has been showing a greater 

deal of analysis and trying to get to the bottom of what is happening in workplaces. But these are very small—six 

or seven employees at a Subway or a small restaurant. 

In terms of the retail and fast-food sector, there have been very few agreements where application has been 

made for approval. They have all gained national attention. H&M and kikki.K are two of, I think, the three that 

have had a decision since May 2015 for a somewhat larger retailer. The commission has shown a greater degree 

of analysis in both of those, but my understanding is that both of them were non-union agreements, so that does 

not change in our experience. There was not a union necessarily arguing for the approval of those agreements. 

CHAIR:  I just want to go now to Work Choices legacy agreements, which your submission does talk to. You 

give some examples of them, but how broadly are you coming across those examples? There are the obvious 
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ones. I think kikki.K in fact do not employ people directly but employ a labour hire agency that uses a Work 

Choices legacy agreement. I think that is how that unfolded; I could be wrong. Are you seeing them everywhere?  

Mr Cullinan:  Despite popular belief, a lot of our effort as a union is focused on smaller employers—

employers that have not had a union experience, ever. We are astounded that probably every day we are coming 

across workers that are employed under Work Choices and other old agreements which cut the penalty rates in the 

same way, and they do something more: at lots of IGAs and Bakers Delight stores, they go further and they 

basically casualise part-time work. They provide part-time work. There is no casual loading, but they do not 

guarantee any hours of work. That is particularly damaging for employees who are not able to have guaranteed 

shifts and are concerned that, if they join or participate in a union, they will face repercussions for that. 

So, yes, we are coming across it as a remarkably regular occurrence, and they are not just, unfortunately, Work 

Choices agreements. We are also coming across Workplace Relations Act agreements made before Work 

Choices, under the Howard legislation, and then before that under the even earlier legislation. They all have 

similar features. The Work Choices period, where there was no fairness test, is a particularly difficult period. That 

is the HRO labour hire agreement, which is being used by kikki.K for their store staff. I think the SDA made 

submissions 10 years ago to a Senate inquiry about how it was being used in an IGA in Queensland. It is still 

being used at those IGAs in Queensland. It is being used by kikki.K, and it is outrageous. It provides no 

protections or benefits; it just strips penalty rates. 

CHAIR:  We were a little bit surprised at an earlier submission that there seemed to be an agreement that 

nominally went for four years but in fact determined an outcome for a further four years. We now have 

agreements, and there could not have been a Work Choices agreement, or any of the others, made post 2009, so 

they are all more than four years old. Would there be any downside if the committee were simply to recommend 

that, at a particular date with public notice given, all Work Choices agreements, or any agreements that were not 

made under the Fair Work Act, simply end and cease to exist? Can you see any downside for that? 

Mr Cullinan:  There are two things. Firstly, we say that the vast majority of issue arises post-Work Choices, 

but we have dealt with that already. In terms of pre-Fair Work Act, there is a problem with our submission in that 

we refer to employers being given the opportunity to object to a termination. Our proposal is that workers or 

employers be given the opportunity to object prior to termination. I think you have posed a similar question in the 

past. 

CHAIR:  But we do not know where they are. That is the problem. If there were some record of Work Choices 

agreements or even pre-Work Choices agreements, you could actually write to people and say, 'This is going to be 

terminated unless you make an argument,' but no-one can tell us where they are. The Fair Work Ombudsman do 

not know. They find out where they are because they go and say, 'There's been a complaint that you're paying 

below the award, and the evidence is that you are,' and then they pull out a Work Choices agreement and say, 'I 

know I am, but I'm doing it legally because I have one of these agreements,' and they go, 'Okay.' 

Mr Cullinan:  Yes. The issue with our submission is that we do not get the opportunity for employees or 

unions to object, and that is the only downside really—that there will be agreements in some enterprises where 

bargaining has not been able to occur. The changes to the Fair Work Act in late 2015 prevented workers being 

able to take industrial action to get bargaining, and so it could be a situation where an employer—for example, 

Hungry Jack's—simply refuses to bargain, its agreement gets terminated and workers are not able to object to 

that. We would not find any objection to that, because every worker working at Hungry Jack's will be better off, 

but there may be other agreements which we do not know of, outside our sector, where unions and workers are 

relying on them for conditions. 

CHAIR:  Have you ever come across a Work Choices legacy agreement that actually meets the minimum 

award standard? 

Mr Cullinan:  A Work Choices legacy agreement? 

CHAIR:  Yes. I am trying to work out— 

Senator McKENZIE:  We have got Fair Work ones here that do not— 

CHAIR:  If that is the case, we should also do something about that, but I want to talk about the Work Choices 

things, because that was obviously a flaw in the Fair Work Act, which did not put an end date to those 

agreements, and the fact that they are still being used as— 

Mr Cullinan:  There is probably benefit that there was no end date. I can imagine the way some employers 

would have behaved if there had been an end date. The only concern we would have is that there may be some 

employees who would be better off under boutique arrangements that still existed somewhere. But, picking up 

your issue of not knowing where they are, it is probably a lot worse than that. For example, we looked to 
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terminate a Bakers Delight agreement that had covered 16 employers and we found that half of them were no 

longer the employers, that there had been some form of transmission of business at some point in time, and 

workers are fundamentally unable to determine where that occurred. So, for some of these franchise 

arrangements, unless a head office has been managing and watching and determining where these agreements 

apply and can answer those questions, it becomes almost impossible—as the Fair Work Ombudsman may have 

provided information—for a determination of what is actually applying and whether it is lawfully applying to 

workers. 

CHAIR:  I am struggling to try and get a solution to this. One of things I was thinking about is simply: have a 

determination made that, within three months time, all Work Choices agreements simply come to an end, unless 

you apply to the commission to have it keep going and apply the BOOT test and other tests to it, in which case it 

will become a Fair Work agreement, I suppose. But no-one has ever given me an example of one of those 

agreements that would pass a BOOT test anyway. I am waiting for someone to tell me that there is some risk in 

just cancelling these agreements, and you are not able to tell me that either. 

Mr Cullinan:  No, we are not proposing that. The issue would be, if it was just Work Choices, it would be so 

specific and narrow. There might be a need to determine—  

CHAIR:  This is the first time I have heard that there are pre-Work Choices agreements out there too. No-one 

has told us that. 

Mr Cullinan:  For example, Hungry Jack's has a 1999 agreement in Victoria which strips all penalty rates. The 

SDA has arranged for a six per cent loading to be paid at Hungry Jack's. We do not think it covers all Hungry 

Jack's workers in Victoria but our members tell us it covers some. We just terminated an agreement last week at 

Morgan's IGA in the western suburbs of Melbourne, where 350 workers were covered by an agreement from 

2005. 

CHAIR:  Do you have a copy of that agreement you might be able to provide to us?  

Mr Cullinan:  Which one? 

CHAIR:  The Hungry Jack's one that is pre-Work Choices. 

Mr Cullinan:  Sure. Many of our members are covered by agreements that predate 2007 or 2006.   

CHAIR:  My intention would be to get a recommendation that covers all of those. 

Mr Cullinan:  To be clear: our approach has been to deal with that but also simply pay, under the award now, 

the full rate of pay, section 206, that would deal with it for all agreements. 

CHAIR:  But that only then fixes up the wages component. 

Mr Cullinan:  Yes, it does, which is probably the most important thing to the lowest paid workers. Having 

blood donor leave or emergency services leave is a somewhat boutique protection for someone who is being paid 

20 per cent less than the award. 

Senator McKENZIE: An odd turn of phrase, 'boutique protection'. 

CHAIR:  But there are other protections in awards about how to apply for these things and protections about 

when you can have your leave and when you cannot have your leave. 

Mr Cullinan:  Yes, there are other protections in the act that go to those sorts of things. I should be clear: it is 

not just some other protections; some of these agreements do not provide for any consultation rights. So our 

members do not have consultation rights in a range of stores at the moment—at all, about major change. So 

terminating those agreements would be of benefit as well.  

CHAIR:  Senator McKenzie, do you have any more questions? 

Senator McKENZIE:  No. I might on notice. Thank you, gentlemen, for your evidence. 

CHAIR:  Thank you for your submission to the inquiry and for your presentation to us today.  
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DWYER, Mr Gerard, National Secretary-Treasurer, Shop, Distributive and Allied Employees' Association  

[11:41] 

CHAIR:  Welcome. I understand that information on parliamentary privilege and the giving of evidence has 

already been provided to you. Thank you for your submission. I think you have described it as a submission in 

response. We are very happy to invite you to make some remarks to the committee, and that will be followed up 

by some questions. 

Mr Dwyer:  I will go through some of the key points in the SDA's submission. We try to make the point that 

the Fair Work Act is currently limited in its scope and powers to regulate only traditional forms of employment. 

We believe that the act certainly needs to be looked at in terms of picking up the unregulated workforce, which is 

a growing sector of the economy, and that is the shared economy, or the gig economy, in modern reference terms. 

We would submit that the system must provide a wages and conditions safety net for all and that the act and the 

NES in its current form do not provide that effective floor.  

We see the exploitation in the labour market. I know this committee, in particular, is familiar with the 7-Eleven 

incidents over the last 18 months to two years and more recently Caltex. We do not say that the Fair Work Act is 

the only legislative tool in terms of addressing that, but we do believe that there is a part that the Fair Work Act 

can play, particularly in restoring proper compliance rights for trade unions. Not being able to carry out general 

wages and books inspections in your relevant industry certainly hampers the capacity of unions. Particularly in 

the non-union sector, or a workplace where there may only be one or two private members, the capacity to do that 

is quite limited. Individuals simply do not want to declare their hand, because of possible adverse consequences.  

When I started as a trade union official we were able to do general inspections on behalf of private members 

who might contact us. We were able to do those and achieve the back pays for everyone, and the identity of 

individuals would not be known. That is just one issue. As I said, there are other legislative mechanisms, and we 

certainly said in the past in terms of franchising codes in this country that we should make sure that that the wages 

liability goes all the way up the chain to the principal entity. In that franchising space with regard to fraud, the 

principal franchisor has rights to terminate a franchisee arrangement. My understanding is that wages fraud sits 

outside that. That is another mechanism that we would like the parliament, in a broader sense, to have a look at. 

With regard to the Fair Work Act, in our submission we also go to the use of labour hire and third-party 

contractors, which unfortunately are too often used as mechanisms to undercut wages. There is the issue of being 

able to secure, as a matter of course, site rates when labour hire employees come onto sites. It should be automatic 

that site rates apply. If unions have been able to negotiate superior rates of pay, they should apply to anyone 

working on that site regardless of whether they are directly employed or employed by a third party.  

There is the issue of precarious employment and the growth of employment of this nature, particularly through 

third party and labour hire organisations. It is actually a constraint on health and safety in particular in 

workplaces. A person who is working for a labour hire company will not be inclined to raise health and safety 

issues which might bring attention to them and therefore cause them to be told the next day that they are no longer 

required on that site. They have not been terminated under the current act. The labour hire company has simply 

been told that they are not welcome on that site, and it is then up to the labour hire company to provide alternative 

employment on another site if in fact that does exist. That person's rights to continue on that site simply do not 

exist, and that is a real flaw in the current act.  

With respect to the cancellation of expired EBAs, I have had the privilege of hearing some of the questioning 

on that, and I too would submit there needs to be in place a mechanism where expired agreements are able to be 

terminated. One particular way of doing that is giving the right to the trade union in a relevant industry to proceed 

with an application to cancel. Reference was made to Morgans IGA. That was one where the SDA had the 

member. We were able to terminate the agreement. But there was time and effort spent to try to get a volunteer to 

come forward and effectively—not in a legal sense but in a practical sense—put their job on the line to be the 

name that allows us to take it forward. That is simply not appropriate. Since the Coles decision last year, as a 

union, we have carried out an audit of a whole range of agreements, both union and non-union, in our industry. In 

terms of trying to cancel some of those non-union agreements, the greatest barrier is having an individual 

member. And that is not the only barrier. You have to have an individual member who is then prepared to put 

their hand up and be the vehicle, and we do not believe that is appropriate. 

I have made some comments with regard to requests for flexible work provisions in the Fair Work Act. As a 

union with a large female membership, we do not believe that section 65 is working effectively and we think that 

needs to have an automatic right of challenge so that, where there is a refusal to provide flexibility of work 

provisions, the individual member has a right to challenge that. There are other comments in the submissions with 
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regard to the misuse of traineeships and the complexities around the interaction of state and federal jurisdictions 

with regard to training and obviously the industrial instrument. But I might leave the submissions to speak for 

themselves on that.  

I would like though to make comment on some of the subsequent submissions made to the committee, which 

we were invited to make some supplementary submissions on. I will now turn my remarks briefly to those. I think 

the broad thrust of those submissions is that they imply that there is some sort of collusion by my union with 

companies to achieve inferior outcomes for employees. The committee ought to be aware and have a look at what 

has been achieved by the SDA in both its award work and bargaining. The last 25 years have been quite a 

tumultuous period in industrial relations in this country. On any objective assessment of our efforts in bargaining 

and through our award work, actually having retail workers in this country amongst the best paid in the world and 

fast-food workers the best paid in the world should not be dismissed lightly. 

Back in the early 1990s Accord Mark VII came into effect and in 1992 there was no national wage case. It was 

all part of a system that was pushing unions into bargaining. The SDA obviously do cover pharmaceutical 

manufacturing in some jurisdictions and warehousing, where the industrial culture is somewhat different, but in 

the service sector we really do need the system to provide mechanisms for us to advance wages and conditions. 

So we got pushed by the system into bargaining. As we started to move down that path we did that in close 

consultation with the ACTU. In fact, the ACTU were with the SDA in the first agreement in retail at Daimaru 

here in Melbourne, where we negotiated an agreement and the concept of rolled rates came up. We talked to the 

ACTU and it was explained to us that these are not uncommon; rolled rates are used in a range of industries. The 

key principles as far as the union movement is concerned are that there must be a corresponding benefit if there 

are changes to penalty rates—and that corresponding benefit is usually a higher base rate of pay—and that 

employees must get a vote on the proposal. The Secretary of the ACTU at the time, Bill Kelty, was actually 

directly involved in a number of conversations with our union in regard to bargaining and rolled-up rates. 

I might come back to some comments on fast food shortly, but that 25-year period saw the introduction of 

bargaining and amendments to the act at the time to ensure that bargaining was the only effective way forward. 

There was a complex union rationalisation process going on. There was the abolition of awards in Victoria—the 

Kennett contracts that came in—that started in March 1993. Western Australia was a forerunner for the individual 

contracts, or WAWAs, as they were known there. We then had Work Choices legislation in 2005, which wreaked 

havoc on pay rates and conditions inside the retail and hospitality industries in the non-union sectors.  

We have got the issue of enterprise awards, which arose prior to Work Choices but became particularly pointed 

during and post Work Choices. We had hoped that those enterprise awards, which are the underpinning 

instruments on which agreements are measured, would actually cease on 1 January 2010. The government at the 

time introduced supplementary legislation that extended the expiry date of those to 2014, which we had 

vigorously argued against. But that is what happened; we finished up with 2014. We were even arguing with 

KFC, for example. We were in court with them for over a year and a half as they argued to extend the life of their 

enterprise award beyond 2014.  

In the early days of bargaining, the creation of those enterprise awards was really a question of form not 

substance—whether you registered them as enterprise awards or enterprise agreements. As a union we sought in 

2000 to cancel a whole range of consent enterprise awards, which put us at loggerheads with particularly the 

Coles Myer group and a number of others. The case is that ensued from that saw those awards being turned into 

not consent awards but arbitrated awards of the commission. Then they started to cause a problem for our union in 

terms of the measuring stick against which agreements would be measured. 

We then had the formation of the modern awards, which took effect in 2010. The SDA did an enormous 

amount of work in the creation of the modern retail award. Sorry, Senator, I will proceed more quickly. 

Senator McKENZIE:  As fascinating as this chronology is, yes, thank you. 

CHAIR:  I think it does go to the issue. I must say, I had forgotten about enterprise awards. The nightmares 

are reappearing! 

Mr Dwyer:  I could speak for some time—perhaps we could have a private session later! Perhaps I can give 

you an example of the tumultuous period that we found ourselves in, particularly with regards to fast food and 

what a positive impact the SDA has had for fast food workers and their rates of pay, since we became the 

principal union in that field in the early 1990s. We did have pockets of coverage across the country, but we were 

not the principal union. I will not go through all the entrails of that, but we were given principal union status by 

the ACTU in the early 1990s. 
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If you look at the Pizza Hut instrument prior to our involvement, it was an instrument that had fallen into some 

disrepair, as had a number of agreements and awards in that sector, because you had a patchwork of awards right 

across the country. The rates of pay here in Victoria were a little over $40 a week below the retail base rate. If you 

look at Queensland, you had a fast food award with lower base rates but no penalties. Low base rates in fast food 

were fairly common right across the country, with the possible exception of New South Wales. But with Pizza 

Hut, when we became involved, we were able to secure a 38-hour week; a four per cent wage increase from the 

second year, from the restructuring efficiency principles; three per cent superannuation; the second structural 

efficiency of $12.50; the minimum rate adjustment; the national wage case of 2.5; and the improvement in junior 

rates. You can see, putting all that together, just how far out of date that instrument was. It added up to about a 45 

per cent increase for those employees in that operation at that time. 

And then there is the more detailed history of fast food, which I appreciate I have not got the time to go 

through. We have had a struggle to achieve a national fast food industrial instrument. From 1995 onwards we 

started fighting for that. We did have some wins along the way. We then had some setbacks and we finally got a 

fast food modern award in 2010. Our key objective has always been to get retail base rate parity for people in fast 

food and we achieved that in the 2010 modern award. Prior to that you had all those state awards where there 

were $30 to $80 a week differentials below the retail equivalent. So to create a sense that the SDA has not been 

good for fast food workers simply does not stand up to scrutiny. 

There were also some accusations with regard to junior rates. It was this union that ran a comprehensive 

campaign at the bargaining table and publicly to try and get the 21-year-old rate to $20 in the retail award, which 

was a significant breakthrough for junior rates in this country. The Coles agreement of 2014, which has been set 

aside, also saw an improvement for the 18- and 19-year-olds which was setting new benchmarks, but 

unfortunately as I said that has now been set aside. 

I might leave my comments at that. There have been a number of challenges, both in the industrial environment 

generally and more specifically inside particular companies, and significant disputes about enterprise awards and 

non-union EBAs. During Work Choices there were some union instruments and that were undercut by non-union 

enterprise agreements in quite common brands, some of which have been mentioned here this morning. So there 

has been a great deal of complexity inside fast food particularly, but there has also been a degree of complexity in 

retail. As I said, we have achieved an outcome for retail workers and fast food workers in this country where they 

are amongst the best in the world. I think on any objective measurement our work has been incredibly beneficial 

for the workers in those industries. 

CHAIR:  Let us just talk about Coles and Woolworths. The modern award is what agreements are or may be 

being benchmarked against. Are you saying that at the time of the creation of the modern award Coles and 

Woolworths were operating on enterprise awards which legally paid less than the modern award rate? 

Mr Dwyer:  If I use the Coles one as an example, the Coles arbitrated award—because, as I said, we lost that; 

a consent award became an arbitrated award—was the benchmark. The 2011 Coles enterprise agreement was 

legally benchmarked by the commission against the Coles enterprise award. Bear in mind we also had arguments 

along the way with the enterprise awards— 

CHAIR:  That award was less than the modern award— 

Mr Dwyer:  We were able to get, after significant arguments and disputes, wage cases to flow in to those 

awards, but it is fair to say that the structure of ordinary hours and penalty rates were all dictated by that 

enterprise award. The 2011 Coles agreement was benchmarked against the arbitrated Coles enterprise award.  

CHAIR:  With the criticism about the overtime and penalty rates against the modern award—I just want to 

understand this—it is not actually the right benchmark, because those conditions never applied. Is that what you 

are saying? A different award applied.  

Mr Dwyer:  The benchmark in 2011 was the arbitrated Coles enterprise award. The benchmark in 2014 was 

the modern retail award. We were able to get those enterprise awards to cease on 1 January 2015. The Coles 

agreement of 2015, which was set aside, was benchmarked against the modern award; but that remains a case in 

point. We do not accept that we have a situation where the Coles workforce was worse off under the Coles 

agreement, which has been set aside. The challenge that we have at the moment is that we have a workforce of 

whom the vast majority are better off under the agreement that was set aside but the pay rates were preserved as at 

July last year.  

There was a meeting of delegates from right across the country in November last year, and that adds up to 

almost 800 delegates from Queensland right across to Western Australia. They made clear to this union that they 

were disappointed that the other agreement had been set aside—but, as we explained, that is the law—and 
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instructed us to do whatever was in our power to preserve the 2011 agreement, which is currently subject to a 

cancellation application before the commission. People do value their higher base rates of pay. It is something 

that has not been dealt with here, I don't believe. But some of the calculations in terms of comparisons—and I 

refer to the full bench decision: they list a number of employees and whether they are worse off or better off—fail 

to take into account additional annual leave accruals; additional superannuation paid on ordinary time earnings; 

and additional public holiday and benefits, including monetary benefits. So, putting aside non-monetary 

additional conditions inside that agreement, when you do the calculations, putting in those monetary benefits, the 

employee that was cited as the most adversely affected employee is actually better off under our agreement. They 

finish up with more monetary benefits as an individual under that agreement than they would have under the 

award.  

CHAIR:  Some previous witnesses are going to provide some calculations. We would be very happy to accept 

some calculations based on what you say is the total package and the value of that as opposed to just components 

of a package. If you could take that on notice, that would be good.  

Senator McKENZIE:  Mr Dwyer, you were in the room, listening to the evidence of those young employees 

from both a multinational fast food establishment and one of the big two of the duopoly supermarkets. You heard 

their personnel stories. Do you accept that workers have been disadvantaged under the agreements which your 

union agreed to?  

Mr Dwyer:  No.  

Senator McKENZIE:  Do you reject the evidence that they gave here today?  

Mr Dwyer:  Yes, because it does not actually match up with the reality that we as a union have to deal with, 

and that is the tension with franchisees wanting to get out of agreements and go back to the award. Because the 

negotiations are ongoing, I am not at privilege to disclose the company name, but it is about a fast food operator 

running a payroll exercise of our agreement versus the fast food award over a three-month period. I think that is a 

real trap—looking at just one week in fast food. The figures are in and they are most likely to go back to the 

award because they will make a saving. Their wages budget will be reduced if they return to the award. Now our 

challenge is to try to get that company, through our members, to agree to continue bargaining. 

The other thing I would say with regard to the allegation of disadvantage— 

Senator McKENZIE:  It is hardly an allegation, My Dwyer. The gentlemen are going to provide the 

documentation that they get from their employer, so it will all be on the public record. It is not an allegation that 

they are being paid below the award; they actually are. 

Mr Dwyer:  The allegation does not actually appreciate the system that operates. Take the McDonald's 

agreement. When it was certified, it was certified against the fast food modern award in transition. I take it from 

comments that have been made that the comparison is against the fast food modern award today, not as it was 

when it was registered. The legal principle is that you have to pass a test at a given point in time, and that is what 

it did. The other thing that needs to be noted is that the commission did apply, in a practical sense, a global test. 

The workforce as a whole was essentially the test that was applied. 

Senator McKENZIE:  But the evidence has been that it was not a very rigorous assessment of that test. It 

basically saw that the union representing the workers thought it was okay and the employer thought it was okay—

okay; nothing to see here. 

Mr Dwyer:  I do not think that is a fair comparison across the board. 

Senator McKENZIE:  In this case, where it did seem that the workers and the business were in agreement 

with the changes, the commission did not dig too deeply into the evidence that was provided to them around what 

an average worker would make. 

Mr Dwyer:  Again, take McDonald's. The agreement prior to the one that is currently in place finished before 

a full bench, and I would submit that there was quite a rigorous explanation of that. Its terms and conditions are 

not dramatically different to the existing McDonald's agreement. That full bench made comments in terms of 

classes of employees and the fact that it was a test across the board, and, hence, that agreement was approved. I 

go back to looking at one week's wages to show some sort of disadvantage. The example I gave previously was 

run across three months because, in the fast food industry, you have a lot of high school students and university 

students who— 

Senator McKENZIE:  Who work weekends. 

Mr Dwyer:  beef up their hours during holiday periods, which are not insignificant, and, when they beef up 

their hours in those periods, they take maximum advantage of the loaded rate that applies on the Monday to 
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Friday. That is why they did the test over three months and that is why they are finishing up paying more under 

our agreement than they would under the award. 

Senator McKENZIE:  We have another inquiry going and I am sure we will have this conversation further in 

that space. Does the SDA have enough organisers on the ground? 

Mr Dwyer:  We have a substantial number of organisers. 

Senator McKENZIE:  Are they able to hand out the membership forms for the SDA to workers? 

Mr Dwyer:  They spend all their week engaging nonmembers and handing out— 

Senator McKENZIE:  So you do not necessarily need assistant managers, managers and bosses in 

McDonald's or Coles to hand out your membership forms? 

Mr Dwyer:  We are unable to cover every induction at every workplace. We have a significant network of 

delegates who are non-paid shop representatives who, when an organiser is not there, would be the person 

presenting union membership. If they are not rostered on and the organiser is not available, we, like a multitude of 

other unions, have argued for access rights and we have argued for our material to be put into induction kits, so it 

is hardly surprising that, if no-one is there and there is an obligation for material to be handed out—which is 

across a whole range of items that need to be done—you would find our— 

Senator McKENZIE:  So it is not unusual? We heard it was unusual that a manager would hand out the 

membership form. 

Mr Dwyer:  It is more common that it would be an SDA delegate or an SDA organiser. 

Senator McKENZIE:  But in another industries? The evidence we heard is that it was unusual for a manager 

to hand out the union membership form to a new employee, but you are saying this occurs quite— 

Mr Dwyer:  If a union has been able to negotiate, information kits will go into the induction process—that is 

not unusual. Crucially, the other thing is that if a kit is handed out, and a person signs a card—I must say that the 

most common form of induction into our union is via the delegate or the organiser. With junior employees, if the 

person is under 18 there is a process where there is a letter handed out that is to be taken home to the parent or 

guardian. In addition to that, their cards are marked, and when they go into the processing rooms for membership 

there is an automatic two-week cooling off period, which allows for the letter, which is then posted to the parent 

or guardian, informing them: your child has today joined the SDA. These are the services that we provide. This is 

what we do. Please advise if you are not happy with that. 

Senator McKENZIE:  Excellent. In your earlier evidence, you spoke about the agreement being voted on and 

agreed to by your members, but I guess the assumption is that it is an informed vote. The evidence we heard this 

morning was that your members were not informed that, if they agreed to this agreement, they would be receiving 

rates of pay under the award. 

Mr Dwyer:  I do not accept that they receive rates under or less than the award. The phrase 'cuts to penalty 

rates' is not accurate. If there are changes to penalty rates built into a base rate, that will actually leave people 

better off overall. 

Senator McKENZIE:  That is actually not my point. My point is they were not informed of the impact on 

their take-home pay. 

Mr Dwyer:  No, that is not correct. 

Senator McKENZIE:  So some workers were more equal than others, it would seem, for the SDA in this 

particular agreement. 

Mr Dwyer:  The processes that we have in place for rolling out enterprise agreements have actually been used 

by other entities as an example of how to do it. We not only have meetings of workplace delegates where an 

agreement is gone through exhaustively, because those people are rostered— 

Senator McKENZIE:  I do not want to go on what the textbook policy process of how you roll this out is. I 

am sure that happens in most of the cases, but, for this particular case, we have heard the evidence to the Senate 

inquiry here today that they were not informed of the impact on their take-home wage. 

Mr Dwyer:  I find that surprising. You might say that the textbook process is irrelevant. I think it is very 

relevant, because after that we have plain-English summaries which are handed out to people. We have 

information sheets— 

Senator McKENZIE:  Were those workers that were going to be negatively impacted by the arrangement that 

you came up with—with Coles or with McDonald's—informed of the negative impacts? 

Mr Dwyer:  I do not accept the negative impact. I go back to the example, and I will provide— 



Page 38 Senate Thursday, 18 May 2017 

 

EDUCATION AND EMPLOYMENT REFERENCES COMMITTEE 

Senator McKENZIE:  So you again reject— 

CHAIR:  Senator McKenzie, just wait for the answer. 

Senator McKENZIE:  Okay. 

Mr Dwyer:  With regard to the negative impact, that is very hard to establish. People's rosters can change; 

people can move into hourly rates where they are getting additional payments. The fact is the workforce in these 

agreements is better off. Are people informed? Absolutely. We go in and have Q & A sessions with people. 

In terms of referencing back to the award, which was raised I think in the Coles matter, Coles employees last 

worked under the award in 1994. And yes, we explained differences between the agreement and the award. As I 

explained, we finish up then with arbitrated consent awards, which have a structure very similar to the agreement 

that is rolled out; plus, I think you have to explain to people in a context that makes sense to them. 

CHAIR:  Mr Suter—one of the last witnesses that appeared before us—said that he asked for a copy of the 

agreement and was told, 'You can't have one, but there'll be one at the meeting.' 

Mr Dwyer:  I will follow that up. 

Senator McKENZIE:  It could be informed consent, but it was not an informed vote. That is my point. 

Mr Dwyer:  Mr Suter was a Coles employee? 

CHAIR:  Yes, he said he was a Coles employee. 

Mr Dwyer:  With regard to the store, so I can follow up— 

CHAIR:  We do not have that information. 

Senator McKENZIE:  The point is you made a claim that the agreement was okay because all the workers 

voted for it; your members voted for it. My point to you is that, from the evidence this Senate committee has 

received, that necessarily was not a fully informed vote. 

Mr Dwyer:  If Mr Suter's assertion is that he asked for a copy of the agreement in advance of the rollout— 

Senator McKENZIE:  Just review the Hansard and address all of his assertions. That would be very helpful. 

Mr Dwyer:  As you would know, the copy of the agreement has to be available to all employees during the 

process. The normal procedure is that the agreements go up on a set date, and that is all about making sure that we 

do not offend the voting requirements under the act. There would have been access for a minimum of 14 days to 

that agreement and any agreement that we roll out. 

Senator McKENZIE:  Mr Dwyer, to save us all some time, could you just review his evidence and address it, 

please. 

Mr Dwyer:  Yes. 

CHAIR:  Under the act the employer is obliged to ensure that everyone has access to a copy, I think, from 

memory. 

Mr Dwyer:  It is correct in one sense that it is normally the employer that has to make that available, but every 

party has got an interest in making sure that that is available; otherwise the vote is invalid and you would have 

delegates contacting the union office and saying, 'Listen, this copy's not up,' and the voting date has to be put 

back. 

CHAIR:  We would be pleased. I know Senator Ketter has some questions. I think it would be useful to the 

committee if you could review the Hansard from the previous witnesses and where you feel you need to respond 

to those—or actually not where you feel the need— 

Senator McKENZIE:  I do not want him to feel like it. 

CHAIR:  If you could respond to some of those. Thank you. 

Mr Dwyer:  I expect that is okay. 

Senator KETTER:  There were some questions in relation to SDA's access to inductions and an assertion that 

this is somewhat atypical of industry generally. Is it your understanding that other unions look at the SDA's access 

to inductions as something to emulate, or is it something that you would see as not applying? 

Mr Dwyer:  It was something to emulate. Over the past couple of decades, as we and other unions sought to 

improve engagement with new employees. I think all unions have a greater commonality now in how they do this. 

I would not submit that the SDA has achieved every benchmark in terms of access to new employees. There is an 

invitation to join the union. It is not compulsory, obviously, but there is a discussion. There is not, because I 

flagged at the last Senate hearing that, if there were some sort of untoward cosy membership arrangement, I 
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would expect a far higher take-up of union membership in McDonald's than the current 10 per cent. Ten per cent 

in most industries would be seen as quite negligible membership. 

Senator McKENZIE:  On that 10 per cent, are they the full-time employees—Monday to Friday—or are they 

the student worker? Could you give us a breakdown on notice on that 10 per cent—a bit of the demographics on 

that workforce so that we understand the membership a bit better. Sorry, Senator Ketter. 

Senator KETTER:  Finally, you talked about a fast-food company, I think, that you were negotiating with, so 

you cannot tell us the name of the business. They have looked at the SDA agreement versus the award over a 

three-month period and assessed that it is better for the employer to go back to the award in that situation. Has a 

similar analysis been done in some of the other retail agreements in terms of the three-month analysis as opposed 

to a longer period of time to look at the impact of the agreement versus the award? And what does that reveal? 

Mr Dwyer:  As I said to Senator Marshall, there is an exercise being done in Coles which I can provide. But, 

in terms of negotiations, that is often the conversation in terms of assessment. It depends also on what the loaded 

rate is. If you take the Costco agreement, which is a large retail agreement which was registered in January 2017, 

the assessment of that has every individual worker ahead on every individual shift. That is because the Coles full-

bench decision last year said that the test is going to be an individual test moving forward and, as a law-abiding 

union, that is what we are applying. That exercise in Costco was not undertaken because it was not necessary to 

undertake, but that will vary from agreement to agreement. At the bargaining table now, as we keep saying to 

companies, this union has always operated fully within the law. If the global test has been set aside and it is now a 

strict individual test, they are the only agreements that we will be a party to. So I think it makes the exercise 

redundant somewhat in this environment but quite important in those operations which particularly have 

franchising arrangements, where there really are negotiations going on with another interested group. 

We would submit that a union presence, albeit small, inside a company does assist with compliance, and does 

most definitely show that you get a higher level of compliance with regard to wage rates and the like. A number 

of companies who are conscious of brand damage would rather have an agreement with a union so that there is 

that capacity—as I said, albeit smaller in number. The fact that you are there and moving around workplaces 

certainly does ensure a greater level of compliance with regard to wage rates. 

CHAIR:  There are a couple of inquiries coming up which still come to the issue of penalty rates. We will talk 

to you more about that then, I am sure. Given some of the controversy around penalty rates, would you prefer a 

system now that actually ensures that penalty rates cannot be rolled into an all-up rate and that they are easily 

identifiable and payable when penalty rates should be there? Effectively, that is what one of the private senator's 

bills is about that we are going to be dealing with soon, and there is also a reference proposal for an inquiry into 

that very question. If you have an answer to that right now that is fine, otherwise I am sure you will come back 

before the committee in the future. I am happy for you to think about it. 

Mr Dwyer:  I will make a preliminary comment. If there is a loaded rate, say, of 20 per cent and you have a 

slight reduction in a penalty somewhere—let us say it is a five per cent reduction—that means in a dollar 

comparison with the award the person is getting over and above what the award would have on that hour. So the 

penalty rate hour might provide—and let us take Saturday—time and 25 per cent, which is the award. The Costco 

agreement is time plus 20 per cent. I would rather take the Costco time plus 20 per cent because they actually 

finish up with a higher dollar value per hour on that Saturday because their 20 per cent sits on top of an already 

loaded rate which gives a Saturday loading approaching, I think, 140 per cent. I am a bit reluctant to play with the 

figures if on the ground I finish up as an employee with more dollars in my hand; my members would tell me that 

they will take the money. 

CHAIR:  Well, we will look forward to having a conversation with you in the future. Thank you, Mr Dwyer, 

for your appearance before the committee today and for your two submissions. 
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NORREY, Mr Matthew, Lead Organiser, Victorian Private Sector Branch, Australian Services Union 

SCAFI, Ms Maria, Delegate, Victorian Private Sector Branch Australian Services Union 

SHUGG, Mr Craig, Delegate, Victorian Private Sector Branch, Australian Services Union 

STITT, Ms Ingrid, Secretary, Victorian Private Sector Branch, Australian Services Union  

[12:23] 

CHAIR:  Welcome. I understand that information on parliamentary privilege and the giving of evidence 

before committees has already been provided to you. Do you have any comments to make on the capacity in 

which you appear? 

Ms Scafi:  I work for dnata at Melbourne Airport. 

Mr Shugg:  I work too work for dnata at Melbourne Airport. 

CHAIR:  We have received a submission from you, and dnata has also responded to that submission and they 

are appearing via teleconference next. We invite you to make some opening remarks and I think you may want to 

update the committee on movements since your submission and then we will hand over to some questions from 

senators. 

Ms Stitt:  Thank you, Senator Marshall. We would like to thank the committee for the opportunity to appear 

before you today. I am joined today by a number of ASU delegates from across dnata and lead organiser in 

Victoria, Matt Norrey. As detailed in our submission, the workforce at dnata has been confronted with the 

consequences of dnata setting up a subsidiary company, bidding for work using this entity and seeking to have 

approved collective agreements voted on by only two employees of that new entity. 

The proposed AHSA EBA, as detailed in our submission, represents significant cuts to wages and conditions 

compared with the EBAs that are currently in place across Australia both for passenger handling and for ramp and 

cargo work. We say it undercuts the modern award as well. The strategy that has been undertaken by dnata has 

caused a lot of anxiety amongst the workforce, and that fear that their job will be replaced by the use of a lower 

cost subsidiary is certainly still alive and well today. 

Since lodging our submission on 3 April 2017 there have been a couple of developments that I wanted to 

update the committee on. On 3 April, VECCI, representing Aviation Ground Resources—a company operated by 

aviation labour hire company Altara—wrote to the Fair Work Commission withdrawing the application for 

approval of a collective agreement covering AGR. It should be noted that the proposed agreement was in identical 

terms to the AHSA collective agreement that had also been lodged in a similar time frame. As well as 

significantly undercutting the existing collective agreements, the proposed agreement contained a number of 

provisions that we believe were at odds with the modern award, including: minimum three-hour shifts—the award 

has a minimum engagement of four hours; no traditional shiftwork penalty rates; reduced weekend penalty rates; 

the ability to work multiple shifts in a day—or what is commonly known as split shifts—at no extra rate 

compared to the award where double time would apply to any kind of call back scenario; part timers working up 

to 38 hours before overtime is paid, whereas the award requires that all hours worked beyond the rostered hours is 

paid at additional rates; and only 60 hours per month guaranteed, and the possibility for there to be zero hours in a 

standalone week under the proposed agreement that this company had lodged. The ASU challenged that proposed 

agreement. We incurred significant legal costs in doing so, but we thought that it was a very important to 

challenge the approval of such an agreement. 

Dnata ultimately withdrew its application for the AHSA EBA on 12 May, one working day before the Fair 

Work Commission hearing date of 15 May. On the same day, the CEO of dnata, Daniela Marsilli, wrote to all 

staff in Australia advising that the new company, AHSA, had successfully bid for a tender for the Fiji Airways 

ground handling work at Adelaide Airport, operating two flights per week. The CEO indicated that a new EBA 

would be pursued in the near future and, until that time, staff engaged to work for AHSA would be paid as per the 

modern award. We understand that current dnata staff in Adelaide have been told that AHSA employees will 

report directly to the dnata airport manager and use the same equipment and facilities as dnata. This represents a 

direct threat to the livelihoods of hundreds of other workers engaged by dnata across the country. Hundreds of 

dnata workers across the country are faced with the prospect that a very small number of employees in AHSA in 

Adelaide, offering a twice-weekly service, could determine lower wages and conditions for all of the staff across 

the dnata group. This is despite the fact that all current employees are covered by a collective agreement in their 

state. In the case of ramp and cargo employees it is a national agreement. It is important to note, senators, that 

those agreements are up for renegotiation right now. 
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We say that dnata workers are already paid pretty modest wages—low pay, in fact. In Adelaide, the current 

EBA rate of pay is only marginally higher than the award. The hourly rate of pay in Adelaide for passenger 

handling is an all-inclusive rolled up rate of $26.91 per hour. This rate includes penalty rates, allowances, annual 

leave loading, public holidays and days in lieu. So when you unpack that rate, the base rate of pay is actually 

$18.84 per hour. On the ASU's analysis, that is actually currently below the level 2 award rate of pay, which is 

$20.61 per hour for check-in work. And that is obviously something that the union will pursue vigorously in 

bargaining. 

But how dnata can claim that its current EBA has put it at a competitive disadvantage beggars belief. This 

claim does not stack up to scrutiny at any other airport either. For example, at Melbourne Airport a check-in agent 

earns $23.32 an hour, compared with the current level 2 modern award rate of $20.61. Under the EBA, most 

people are engaged as part-timers and are only entitled to 20 hours as a minimum under the EBA. In Melbourne— 

CHAIR:  So these people that you are talking about are the people who put the bags on the— 

Ms Stitt:  The check-in staff. So when you go to take your international flight with, ley's say, Emirates airlines, 

that is the person that will be checking you in and making sure that all of your documentation, including your 

passport and visa, are correct. They are the people who are currently engaged under collective agreements that, in 

Melbourne, pay $23.32 per hour. 

CHAIR:  So in the domestic side those same people are actually directly employed by the owner-airline? 

Ms Stitt:  Predominantly, that is right. But in the international aviation ground-handling sector it is very 

common for, particularly, overseas carriers to use ground handlers outside of their own countries. Dnata operates 

for a range of different international carriers. Its largest client across the country would be Emirates. 

CHAIR:  Sorry to interrupt. 

Ms Stitt:  That is all right. Dnata is a wholly-owned subsidiary of the Emirates group. 

Senator McKENZIE:  Just on that: but they do not just operate for Emirates? 

Ms Stitt:  No, they do work for other client airlines, as well. There is quite fierce competition across the 

various ground-handling companies for work. As I was saying, the rates of pay are very modest. Because the part-

time arrangements in Melbourne give people an average of about 22 hours per week, that means that on the base 

rate they are only earning about $513 a week. These are not highly paid individuals. If you apply approximately 

30 per cent to allow for penalty rates for the shift work, then we are talking about people who are earning about 

$666 a week, or $34,671 per annum. 

In Melbourne, for the equivalent work, dnata's major competitor, Menzies, pays $23.89 per hour for year one. 

That increases over a period of time to a top rate of $25.56 by year four. So the major competitor for dnata is 

paying 10 per cent higher in Melbourne for check-in work. 

I will just briefly finish on a couple of points. The lack of consultation has been something very disappointing 

for the workforce. Dnata failed to consult with either the unions or the workforce about the creation of the new 

entity AHSA. They, in fact, tried to conceal the fact that they were involved with Altara, the labour hire company, 

in attempting to certify identical agreements that undercut the current workforce. We are actually in the early 

stages of bargaining at the moment for all of our current dnata agreements. We have always said that the proper 

place to deal with these issues is in the bargaining and in being forthright with employees about what the issues 

are that the company is confronting. In fact, it was the ASU that suggested we should bring those negotiations 

forward, because many of the agreements do not expire until the last quarter of 2017. 

In summary, notwithstanding the fact that both companies have withdrawn the agreements from Fair Work, 

there is still a significant threat to the job security and livelihood of our members. The current laws do not appear 

to be strong enough to prevent corporate restructuring resulting in a race to the bottom on wages and conditions. 

We say that this kind of trend will only further entrench insecure work and underemployment. The laws designed 

to protect workers are easily being avoided by sham arrangements with third-party labour-hire providers. I will 

leave my comments there, but we do have two of our delegates here who will just make a couple of brief 

comments about how this impacted on them.  

CHAIR:  Who is going to go first?  

Mr Shugg:  Shall I go first?  

CHAIR:  Yes. Sure.  

Mr Shugg:  Good morning. I am an employee of dnata Airservices Australia. I am employed in the role of 

cargo airport operations at Melbourne Airport. I have been in the airline industry for 28 years with 22 of those 

years in cargo. I am concerned that our industry is engaging in an unsafe race to the bottom with regard to wages 
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and conditions. Competition amongst Australia's ground handlers is fierce. dnata is arguing that they cannot 

compete; however, I have stated that I have been in the industry for quite some time and dnata pay scales are the 

lowest I have experienced. dnata has recently attempted to lodge an alternate EBA with Fair Work Australia. This 

was discovered by the ASU and immediately all staff were advised of this stealth move by our company. 

Eventually this was going to be sprung upon our unsuspecting staff who would be forced into having to accept 

lower wages, less working hours and inferior conditions.  

I know of colleagues at dnata who have second jobs. The hours offered to them are not enough to make ends 

meet, and now there is a new fear amongst our colleagues that the company is resorting to out-of-the-box 

shenanigans to undermine their current EBA which we are currently trying to negotiate. My colleagues do not 

have high incomes and now they fear they will become victims of the shabby behaviour which seems to have 

become the norm in our industry. I have heard, on repeated occasions, stories of other airport services staff 

sleeping in their cars due to our industry having found a way to split the shifts of airside staff—unfortunately, it is 

better for some staff to stay in the airport area and return to work four or five hours later. I recently became aware 

of a casual airside worker who had worked 24 days straight on airside. This was achievable because he was 

working for a casual-labour hire company which provides ground services staff to the airlines. He would work 

five days with dnata, a week with another airline, a week with a third airline and then he would return back to 

dnata without having a break.  

Since deregulation in the 1990s, I have seen firsthand airline industry conditions weaken and, therefore, 

standards also decline. There is now a slow evolution—that is my belief—in progress of the Americanisation of 

our industry with low wages and poor conditions, which are bad enough for any industry, that are not good 

enough for the airlines and the ground services industry where safety is paramount. In closing, I firmly believe 

that I will, to some extent, feel relieved as I walk away today as I have said my piece and my concerns are now on 

record. My concerns lead to the one option that we do not have in our industry—that is, if one day something 

should go wrong, we are not really able to pull an aircraft over to the side of the road and let everyone out. Thank 

you for your time.  

Ms Scafi:  My name is Maria. I have worked for dnata for nine years. I am here to tell you how this has 

affected my co-workers and myself. Morale and general feelings are very low. There is no trust in the company 

whatsoever because dnata went ahead with the plans of starting a new company without consulting the union or 

workers on the ground. Everyone is really anxious about their employment. Personally, I am recently divorced 

with two children and a new mortgage, and I am concerned about my job security and what this means for my 

financial situation. We are not highly paid and sometimes it is hard to pay the bills under our current wages. I am 

worried what this will mean for my financial situation if AHSA pay less than dnata or if AHSA starts to win other 

work. I am extremely angry that the company has done this. We all work really hard and we want the company to 

do well, but we do not think it is fair or right that the company can do this to get around our current EBA. They 

are playing with our livelihood and that is morally wrong.  

CHAIR:  I want to ask about the ownership structure from what you know of it. It is interesting to me that a 

wholly-owned subsidiary of Emirates, which is probably one of the bigger clients at the international airport, can 

own a company that does the work for it. dnata have told us they run at a loss, but they actually still pay less than 

you say the other main competitor, Menzies, who I assume are not running at a loss. 

Senator McKENZIE:  Who owns Menzies? 

Ms Stitt:  Menzies Aviation is a global ground handler. The main interest is Swiss. They have been around in 

the industry for quite a long time. 

Mr Norrey:  They are a major in the UK and in Europe. dnata operate basically Middle East-type operations. 

Mr Shugg:  dnata are saying that they are making a loss in Australia, although just this week they announced 

their profits running in the hundreds of millions globally. 

Ms Stitt:  Cargo in Australia is not losing money at the moment. It is making money. We know that from 

discussions that are happening around bargaining. 

Mr Shugg:  I believe dnata is represented in 73 countries in the world so it is a fairly big— 

CHAIR:  Yes, I understand that. 

Mr Norrey:  Effectively, in March, we had the Emirates group overall. They set up in Australia as dnata 

Airport Service Pty Ltd. They got into the cargo ground-handling operations and they have traded as dnata 

Airport Services since they separated from Toll. It was a joint venture when they initially set up. It was originally 

called Toll dnata. They divorced about two years ago and now it trades as dnata Airport Services Pty Ltd. At the 

same time as setting up the AHSA agreement and the strategy they tried to undertake there, they set up two new 



Thursday, 18 May 2017 Senate Page 43 

 

EDUCATION AND EMPLOYMENT REFERENCES COMMITTEE 

businesses. They set up AHSA—Airport Handling Services Australia—and then they registered another business 

called dnata Pty Ltd. Under dnata Pty Ltd, they put AHSA and the original dnata Airport Services. It has been 

suggested to us in several of the meetings that we have had with the business that dnata Pty Ltd would be the 

main holder of all the contracts and they would then choose whether they utilised dnata Airport Services or 

Airport Handling Services Australia—which has some concerns in itself. They basically hold all the contracts 

with dnata Pty Ltd, all of the assets are potentially owned by dnata Pty Ltd and nothing is owned by AHSA or 

dnata Australia, which, again, in itself has some issues as well. 

CHAIR:  Is the purpose of the new company to do anything different than the existing company? 

Ms Stitt:  No, it is the same work—identical work—but they have indicated that they want it there as an option 

if they are struggling to win work via the current cost structure of dnata. 

CHAIR:  You would think that the current cost structure of a company that is owned and managed by a 

superior company would be the same for the new company because if they can run it more efficiently then why 

are they not running the first company more efficiently? So the only way or area where they could get a cost 

reduction— 

Ms Stitt:  Is through labour costs. 

CHAIR:  is through wages. 

Ms Stitt:  That is right. 

Mr Norrey:  That is correct. 

CHAIR:  I assume this was the whole structure, but I am trying to think whether there can be another motive. 

Ms Stitt:  Not that we can work out, no. 

Mr Norrey:  The airline schedules do not change. The airline clientele that AHSA and their own company 

dnata would potentially bid for work from would be the same airlines. They said that they would utilise AHSA to 

bid for work that dnata Australia would not necessarily be able to pick up or where it would not be competitive. 

Yet, in the very first instance, they have used AHSA to pick up Fiji Airways in Adelaide without even putting in a 

bid by dnata Airport Services—that is my understanding. 

I think the whole thing was set up in such a way that the only way we picked up the AHSA agreement was 

because we were scanning the Fair Work Commission listings and came across a name that we were not familiar 

with. We did a company search and it turned out to be dnata. I personally confronted the Head of Human 

Resources, Mr Robert Larizza, with a copy of that agreement the day after we found it—coincidently, I had a 

meeting scheduled with him from weeks prior to commence bargaining for the current dnata agreements. When I 

handed him that agreement, over a table no wider than the one I am sitting at now, he denied knowledge of it and 

said that he did not know much about it at all. Then when we produced the Altara agreement, which was its 

equivalent, they said they did not know anything about that agreement and that it was a different business. We 

have subsequently found out that dnata actually provided Altara with the draft agreement—which was probably a 

silly move in itself because they have set up another competitor at the same cost structure as themselves. 

It was set up so that, if AHSA took the work from dnata Airport Services, it would avoid the transmission of 

business laws, because they would then move the dnata Airport Services employees. If they wanted a job, they 

would tell them to go down the road to Altara, because they are potentially employing labour hire employees to 

provide that labour to AHSA. You could not directly move from dnata Airport Services to AHSA unless you were 

unemployed for 90 days, otherwise the transmission of business laws would apply and the EBA from dnata 

Airport Services would transmit to AHSA. So it was set up as a triangle to completely avoid those obligations 

under the various acts.  

CHAIR:  I know that in dnata's submission they were not hiding the fact at all that this is simply so they can 

cut costs and compete with themselves. It sounds quite extraordinary to me. This is a company that has a legally 

negotiated and certified enterprise agreement under the Fair Work Act. It has been negotiated agreed. But, in 

order to avoid that, they have set up another company to do the same work that that company has got, simply to 

avoid the obligations they have under that agreement.  

Ms Stitt:  That is correct. We would say that, given that the cost structure under the dnata agreement is not 

excessive in itself, this is a lot of trouble to go to for people who are quite modestly paid already.  

CHAIR:  I think they also sent us some information saying that they paid substantial leave and other 

arrangements, which others did not pay. Is that the case? I see someone down the back shaking their head.  

Ms Stitt:  I will defer to Matt Norrey to explain this to you. The ramp and cargo agreement is a rolled up rate 

and, as a result of that, there are some different leave arrangements.  
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Mr Norrey:  Around the country, we have four passenger services agreements—Brisbane, Sydney, Victoria 

and South Australia. They all just had the standard five weeks annual leave for shiftworkers. They do have a more 

generous entitlement in relation to sick leave, and they average around 15 days of personal leave across those 

agreements.  

CHAIR:  Is that a hangover from the airline industry itself? I think Qantas and Virgin have always had those 

conditions and, before that, TAA and Ansett also had those conditions.  

Mr Norrey:  Again, one of the main competitors, that being Menzies, also has additional sick leave. They have 

16 days, in fact. We continually had dnata tell us that they cannot compete. They are significantly higher in their 

costs overall compared to their competitors. Coincidentally, we are involved in all of those agreements around the 

country for their competitors, so we know exactly what is in them. As Ms Stitt highlighted to you earlier on, 

Menzies in Melbourne pay significantly more than dnata do, who is their main competitor, and by default they 

pay more again in Sydney because Sydney's EBA is not as good as Melbourne's EBA necessarily in dnata. The 

eight weeks of annual leave was a bit of a hangover. dnata cargo was originally borne out of Ansett international 

cargo. It was purchased by Patricks. Ultimately, down the line, Toll dnata went into a joint partnership. At the 

time, Patricks were not really into the terminology of rostered days off, because they were trying to get rid of 

them on the wharves at that time.  

So they basically got employees to agree to continue to work 40 hours a week. So, you would accrue time 

towards a rostered day off—so, 13 days off per year—but let's call it annual leave. We will roll that into eight 

weeks of annual leave, instead of five weeks of paid leave and three weeks worth of RDOs. Additionally, under 

the award system currently, you would receive five weeks annual leave as a shiftworker. If you worked a 40-hour 

week, you would receive 13 RDOs. So, there are 38 days. And, on top of that, there is an average of 13 public 

holidays a year. So, for 13 public holidays a year, either you would get paid double time for those public holidays 

if you worked them or you would get a day in lieu if a public holiday fell on a day off. So you would get a 

replacement day off.  

Under the award system, you are compensated for or receive a total of 51 days off. At dnata, they get 40 days 

of what they call eight weeks paid leave, which is 40 days. So my calculations still suggest that they are 11 days 

better off under the award system in relation to that. You will hear from them today, where they will highlight the 

fact that they cannot compete because they have eight weeks of annual leave; but, again, it is eight weeks of 

annual leave because they are working additional hours. They do not get double time for those two hours beyond 

38. They do not get an RDO. They do not get an annual leave loading. They do not get penalty rates. It is a rolled 

up rate. So, all of that is incorporated within that.  

CHAIR:  And you still say that is directly comparable with their competitors, or their main competitor? 

Mr Norrey:  Absolutely. 

Senator McKENZIE:  So your main bone of contention is that the enterprise agreement only covers a small 

number of members. Is that correct? 

Ms Stitt:  It is one bone of contention. Overall, what we are very concerned about is that we already have 

collective agreements covering all the current employees around Australia, and the way in which the company has 

sought to avoid those obligations has been to sneak off, create a new subsidiary and try to get agreements through 

without any consultation with employees—and only two employees voted on that proposed agreement. 

Senator McKENZIE:  So two employees have voted on that particular agreement. 

Ms Stitt:  The one that has now been withdrawn for approval. It is off the table now. But originally, when that 

was submitted to Fair Work for approval, the paperwork associated with that that was lodged by the company 

indicated that two employees were employed by AHSA and two employees had approved that agreement. 

Mr Norrey:  If I may also add, we are saying, as we did in our submissions to the Fair Work Commission, that 

those two employees for that agreement are questionable at best. If you look at their profiles over their LinkedIn 

history and the types of roles they have had, they have both been fairly senior people, and suddenly those people 

were available to be employed under AHSA and reach agreement on terms and conditions of employees at the 

lower levels of check-in, baggage handler and those types of roles. For a business that we were told was not yet 

operating, magically pay slips have appeared that had them working on Christmas Day and New Year's Day and 

Boxing Day and all those types of things. All of that was in our submissions to the Fair Work Commission, but 

dnata decided to withdraw their application on the last business day before that hearing was due. Additionally, 

they also failed to put their submission in, which was due five days earlier, because they probably did not want to 

answer those questions. 
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Senator McKENZIE:  As a general principle do you have an issue with being party to an agreement with a 

small number of workers? 

Mr Norrey:  Absolutely not. 

Ms Stitt:  No. But the way in which this agreement was struck was—we say—underhanded in that it was 

completely designed to cut the labour costs of employees covered by a different instrument and employed by a 

different entity. 

Mr Norrey:  This AHSA agreement, for example, was struck with a person who lives on the north coast of 

New South Wales and another employee who works in Brisbane, and the agreement was to cover all airports 

within this country. We have EBAs already, as has been previously put forward, that cover all the work that is 

currently done. We were more than happy to sit down at any time. We have in fact brought forward the 

negotiation of the passenger services agreements so that we could have proper discussions with the business about 

where potential cost savings could be, if they are indeed in a position that they say they are. On the record they 

will claim that they have lost $20 million over the past two years—and we are not disputing that figure. What 

they will not tell you necessarily is that it was $15 million in the first year and $5 million in the second year, so 

they are most definitely improving. 

Senator McKENZIE:  Just to be clear though, it is not a function of it being a smaller number of employees; 

it is these other issues. 

Ms Stitt:  But were they fairly chosen, given that there are existing agreements covering the rest of the 

workforce for doing exactly the same work as was described in the agreement that they tried to get approved? 

There are a number of objections. 

Senator KETTER:  Congratulations on winning the campaign. 

Ms Stitt:  I fear it is not quite over yet!  

Senator KETTER:  At least, in the first instance, the agreements have been withdrawn. Is that a case of the 

system working, or not? 

Ms Stitt:  No, because it really never got tested in Fair Work. It could have been the case that either a number 

of different things could have happened in Fair Work—I should not really speculate too much. But we may not 

have even been given the right to be heard about the agreement, because we did not have a member employed by 

AHSA. There were only two employees. Those two employees would probably not be the types of people that 

would be rushing to join the ASU anyway. We thought that they looked like fairly senior people, not people that 

would be undertaking the work covered by the scope of the EBA. So, we might have failed even at the first hurdle 

to be heard. We thought that we had very good arguments around the agreement not meeting the BOOT and we 

had planned to cross-examine witnesses for the company. But that was all untested. 

At the moment, we have a situation where we are in bargaining for all of the members of the union around the 

country. We had the company putting out a memo last Friday saying that they have just won work under this new 

entity and that they plan to try to put an agreement through in the very near future, and until that time they will be 

paid under the award and people will not be employed under the current structure, the company structure in 

Adelaide, under the existing Adelaide EBA. Even though we are obviously enormously relieved that that 

particular agreement has been withdrawn, it is certainly not a sign that the system is working when companies can 

so easily use restructuring as a means to get around paying under an existing agreement, and getting around it 

fairly easily with the use of a third-party labour hire provider. 

Mr Norrey:  The only reason that we were able to even potentially be heard in the Fair Work Commission is 

that we had a person who had checked the court listings in the Fair Work Commission and came across a 

company name that we were not familiar with. We did a company search. There was no obligation on the 

employer—although we have agreements that cover all the work that is done in the airports—to consult with the 

unions or the employees to talk about the fact that they had set up a new business wholly owned by them to 

directly compete against themselves, to take work from their current employees who were under the terms and 

conditions of an EBA already. It was only through chance that we managed to come across a name that we were 

unfamiliar with, to potentially even be heard. As Ms Stitt suggested, we had to argue the toss on whether or not 

we could actually be heard in the Fair Work Commission. 

Senator KETTER:  Do you have any proposed measures to prevent the transfer of business and this device to 

avoid obligations under the Fair Work Act, or the award? 

Ms Stitt:  It goes the point of should it be lawful for a company to restructure to avoid their obligations under 

an industrial instrument, and we say that one way to strengthen the laws is to make that unlawful behaviour in 
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bargaining. We are currently about to renegotiate all the current agreements for dnata. Is it good faith bargaining 

on their part to go around that by creating a new subsidiary and popping in a new EBA? Is that good faith 

bargaining back in dnata proper? That is another area that we think should be looked at and strengthened, and we 

hope that the committee will look at that. 

CHAIR:  Thank you very much for your submission and your presentation to the committee today. 

Proceedings suspended from 12:58 to 13:32  
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FULLER, Mr Brett, Head of Ground Services, dnata Airport Services Pty Ltd 

LARIZZA, Mr Robert, Head of Human Resources, dnata Airport Services Pty Ltd 

Evidence was taken via teleconference— 

CHAIR:  I welcome, via teleconference, representatives from dnata. We are in public session. I understand 

that information on the giving of evidence, the protection of witnesses and parliamentary privilege has already 

been provided to you. I now invite you to make some opening remarks to the committee, and that will be followed 

by some questions. 

Mr Larizza:  Thank you for providing dnata with the opportunity to appear before the committee. My 

understanding is that the committee is focused on the corporate avoidance of the Fair Work Act. We would say 

that, far from avoiding the Fair Work Act, dnata has been responsibly complying with the provisions of the act in 

the conduct of its business to maintain sustainability and to ensure a future for our 1,800 permanent employees. 

By way of background, dnata Airport Services has had a series of owners over the years. We developed from 

the remains of the Ansett international cargo through to Patricks to the Toll Group—Toll dnata was a joint 

venture—and then our current owners, dnata. We provide ground handling, which is passenger ramp and cargo, to 

the Australian international aviation market. This ground handling market is, for want of better words, fiercely 

competitive and includes the likes of Qantas, Menzies Aviation and Aerocare. 

Eighteen hundred permanent employees are employed by dnata Airport Services. We do provide temporary 

employment by utilising a number of labour hire providers to meet peak seasonal demands as well as leave and 

resource coverage. We are proud of the service that we provide and the strong relationships and reputation that we 

have developed in the industry and the passenger service. Also, on the back of our corporate global client 

relationships, we have also been enabled to secure $17 million with new airline contracts over the last three years. 

But these factors can only go so far in such a highly competitive, low-margin industry where the largest cost 

component is labour. 

This organisation is facing a stark reality: dnata is unable to match on price as a result of our uncompetitive 

cost base. We have tended unsuccessfully for 20 key airline contracts, and we have not been successful 

predominantly due to price. We have lost $32 million in existing contracts to our competitors, who enjoy a lower 

cost base than we do. At this stage, our business is losing a minimum of $15,000 each day. We have lost over $20 

million over the past two years and expect to report another significant loss in the 2017 year. Due to these 

ongoing losses, dnata has had to borrow $20 million from external lenders to maintain its liquidity. 

Off the back of that piece of information, something has to happen. We need to change so that we can secure a 

future for our employees. Our board has considered a number of options to stem the continuing and significant 

financial losses, which included closing down the business entirely and also: consistently and constantly 

evaluating how we operate as a business, implementing further transformational programs, reviewing our 

agreements with both customers and suppliers to see if we can gain a better competitive edge, outsourcing options 

and looking at new operating models. These were the key options we chose to work with, under the provisions of 

the Fair Work Act, to move the business onto sustainable footing to maintain working conditions for our existing 

employees and to set us up for a future growth. 

There were two elements to that strategy. The first element—it is probably the most important element that we 

need to highlight—is we chose to maintain existing dnata Airport Services business, complete with its existing 

workforce, including the continuation of existing pay and conditions. This is going to enable us to leverage our 

existing relationships and business. Our people are trained and skilled, and we continue to invest in them and our 

processes. This is evidenced by the fact that we are currently in good faith bargaining with relevant unions in 

relation to a number of our enterprise agreements, one being the rent and cargo agreement that covers 

nationally—with the exception of Western Australia—and the others being individual passenger services 

agreements that cover Brisbane, Sydney, Melbourne and Adelaide. It is also interesting at this point to mention 

that we have just concluded our enterprise bargaining in negotiations for our standalone agreement in Western 

Australia. A vote was conducted on that agreement where 70 per cent of our population voted with a 96 per cent 

'yes' vote, which is fairly encouraging and promising on our side. 

Secondly and critically, we have implemented a new operating model by creating a completely new business, 

called Airport Handling Services Australia, or AHSA. AHSA aims to replicate the business fundamentals of our 

biggest competitors so that it is able to secure contracts that dnata Airport Services is currently losing and any 

new business that dnata Airport Services is missing out on because we are not cost competitive. Together, these 

two entities are going to maintain and grow dnata's share of the market. We say that far from avoiding the Fair 

Work Act, these are the types of dynamic solutions that are encouraged by the act. Needless to say, we have now 
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reached a situation where doing nothing is no longer an option. Our board has made it very clear that we need to 

turn this business around into a sustainable and viable organisation. If this cannot be achieved, then, like any other 

loss-making venture, hard decisions will need to be made. 

At this point, I would like to take an opportunity to address some of the key statements that were contained in 

the Australian Services Union Victorian Private Sector Branch's submission to the committee. In our view, some 

of these are inaccurate, and it is important to us, our employees and our customers that we clarify some facts. In 

saying that, during the course of providing this part of our evidence to the committee, there may be a number of 

matters that are put to us that are commercially and market competitive sensitive. We therefore respectfully seek 

the committee's approval that, if such matters arise, they can be dealt with in camera. 

With regard to our first point, it is our understanding that Aviation Ground Resources, or AGR, which was 

owned by the labour hire company Altara, replicated our terms and conditions to ensure consistency in the event 

AHSA engaged AGR to supply short-term supplementary labour or labour hire. The advantage of this particular 

approach is that labour hire employees will be afforded the same terms and conditions of employment as AHSA 

employees and not be placed on any minimum modern award rate or minimum terms and conditions of 

employment. We would be happy to detail the specifics of this agreement and its origins to the committee if it is 

of interest, but, as this touches on some business development and information which is commercially sensitive, 

we would request that this and any other such matters be provided in camera. 

Our second point, and we need to stress this quite clearly, is that there is no plan or intention to move current 

dnata Airport Services employees across to a labour hire firm or to replace them with staff from Aviation Ground 

Resources. In our view, this is inconsistent with the provisions of the Fair Work Act's transmission of business 

rules. At the end of the day, it does not make sense because it significantly increases costs over and above the 

proposed AHSA EBA as agency staffing is significantly more expensive due to agency margins and the loading 

provided to casual workers. 

In closing, we hope that this information assists the committee and gives an understanding of our business and 

our compliance with the Fair Work Act. We would like to thank the committee for giving us the opportunity to 

clarify these issues. Mr Fuller and I look forward to answering any questions you may have. Thank you. 

CHAIR:  Thank you, Mr Larizza. Maybe I can start with a few questions. I am just trying to come to grips 

with how setting up a low-cost competitor to effectively compete against your own company protects existing 

employees. 

Mr Fuller:  I would like to answer that question, if I may, in order to clarify a previous point regarding a 

recent customer that dnata Airport Services has won in Adelaide, as referred to earlier by the ASU. That customer 

was not solely won by AHSA—the new entity. AHSA—the new entity—won, but only won a part of that 

business, which is the check-in part of the business. The ramp functions and cargo functions, which are baggage 

handling and loading the belly space of the aircraft, have actually been won by our current business. That enabled 

us, and this goes to the heart of the strategy as to setting up the broader structure, to deliver the most productive 

solution for not only our business but also our customer. To say that we are simply setting up a new entity to 

undercut our current entity is simply not true based on the fact that the first new customer we have won is actually 

being shared across both of the entities. 

CHAIR:  Were those two separate tenders? 

Mr Fuller:  No, they were one tender, but the tender broke the functions into the ramp and cargo functions and 

the pack functions, so we were able to get quite a response. 

CHAIR:  But you tendered on the basis that there was one company that was going to do the check-in and one 

company that would do the outdoor cargo—is that right? 

Mr Fuller:  Without getting into the technical terms of the commercial arrangements, yes, we had to provide 

detail as to which company would be providing which services. 

CHAIR:  Sure. But the company that got the check-in area is based on the award rate of pay. 

Mr Fuller:  It is based on the modern award—that is correct. 

CHAIR:  So you did not actually tender on behalf of your existing company that has an enterprise agreement 

rate for that work at all? 

Mr Fuller:  We utilised the new entities for the check-in function, as you stated—that is correct. We utilised 

our current entity, dnata Airport Services, with its EBA for the ramp function. 

CHAIR:  Then my question stands—and which you have not really answered: how does having a minimum-

wage-structure company competing against an enterprise agreement company, which you also own to do the same 
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thing, actually protect those employees at the enterprise agreement company. In this instance in Adelaide you did 

not even bid for the work with the enterprise agreement company. 

Mr Fuller:  Just to clarify, the structure we have gone in with for this proposal aligns our structure with our 

competitors in the marketplace. Of our competitors in the marketplace, two of our three main competitors have a 

similar structure, and they utilise a similar structure. So we simply putting our business on the same footing as our 

competitors in the marketplace. 

CHAIR:  So the structure you are talking about is they have duplicate companies, as well—one with an award 

company and one with not— 

Mr Fuller:  That is correct. 

CHAIR:  Which competitors are they? 

Mr Fuller:  Qantas and Menzies Aviation. 

CHAIR:  We will seek some further information in relation to that. 

Mr Larizza:  Senator Marshall, could I interrupt, please? 

CHAIR:  Yes. 

Mr Larizza:  In addition to Brett's comments to your question, I think it is important also to understand that 

the business that we gained in Adelaide is actually new business. It is business that dnata Airport Services would 

not have been able to successfully tender for in any event by utilising its current model. It had to utilise something 

different to enable us to get that contract from one of our competitors. The best way to do that was to share it 

across both entities. But, again, if utilising the one entity—dnata Airport Services—we would not have been 

successful with that and we would not have enjoyed whatever future revenue that contract would bring into both 

entities. 

CHAIR:  But you are paying the lowest legal wage to those employees of that entity in order to get work that 

was done by someone else or that would have been won by somebody else. I am just trying to work out where the 

net gain is, and for whom, that this strategy is meant to deliver. 

Mr Fuller:  The net gain from dnata's perspective is: we have provided further security to a portion of our 

employees. It gives new business to the Adelaide market that was not previously being provided by ourselves or 

our competitors. We have provide surety for our ramp employees with further business and we have created 

opportunities for new employees and new employment in South Australia, which has, in my understanding, one 

of the worst unemployment rates across the country. We have been able to provide further employment 

opportunities through the new entity. 

CHAIR:  I will come back to my first question. How does setting up this low-wage entity offer protection to 

your existing employees in Melbourne, for instance? 

Mr Fuller:  To clarify: Melbourne is about 20 to 25 per cent of our entire workforce. We have approximately 

400 employees in Melbourne. I just want to clarify the size of our business down there. What this structure 

enables us to do, in our belief and in our strategy, is, firstly, compete for new business and also markets that we 

currently do not compete in—i.e. domestic markets and low-cost carrier markets. With our new corporate 

structure, it will enable us to spread a portion of our fixed costs across to those new customers. This will, in turn, 

make our current business more economical. Our current business would not have to bear the full brunt of our full 

fixed-cost base. 

CHAIR:  Are you saying there is a cross subsidy across companies happening? 

Mr Fuller:  No. There is no cross subsidy. Each entity would pay for the associated costs that they utilise. 

CHAIR:  If you have your low-wage entity bidding for the work against yourself, where is that going to lead? 

I am trying to work out how this actually protects the employment, as you claim, of your existing employees. If 

you are bidding against them at a lower cost margin to avoid the current obligations that you have to them, how 

does that protect them at all in the long term? 

Mr Fuller:  It is quite circumstantial. It depends on the carrier's requirements from a schedule perspective. 

There are instances. If a carrier flies into a port and that fits into a portion of our business which is currently 

significantly underutilised, as are the ramp functions in Adelaide, it makes it more appropriate to maintain the 

work within our current business and become more productive. If there are other options, then it might lead to the 

new entity being the most appropriate. In not all instances, the wage rate is the key driver. There are productivity 

benefits we are able to get and able to share and utilise. 

CHAIR:  What is the low-cost entity that Menzies engaged? 
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Mr Fuller:  Menzies has multiple EBAs. The ASU were previously referencing the Menzies Victorian 

agreement. In the Menzies Queensland agreement—I have an example in front of me—most of our workforce is a 

level IIIA in our EBA classification, which equates to $29.88 per hour. That is a rolled up rate. They get that rate 

if they work a Monday lunchtime or a Saturday afternoon. If we are looking at a Monday lunchtime shift, our 

employees are paid $29.88 an hour. A Menzies Aviation employee in Queensland is paid $21.60 an hour—that is 

a difference of $8 an hour. An Aerocare employee—again, that is a national agreement—on the same rate, same 

day and same shift will be paid $21.13 an hour, which is a difference of $8.75 an hour. A Qantas Ground 

Service—otherwise known as QGS—employee on the same shift as a comparable classification will be paid 

$21.48 an hour. The Menzies Aviation one I was referring to previously is a separate EBA in Queensland which 

they operate under, which is significantly different and on lower terms than the Menzies Victorian EBA. 

CHAIR:  I would rather you provide some examples to the committee, not over a particular hour on a 

particular day for a particular job, because the committee already knows those sorts of comparisons are incredibly 

fraught. It would be a much more logical way to say, 'Take a three-month cycle and compare it to another three-

month cycle.' I think that is a much fairer approach. The other thing is that you are taking an example from 

Queensland for Menzies, which has a much lower rate than they have in Melbourne, and then you are comparing 

that to Melbourne anyway. I am not sure that is fair. 

Mr Fuller:  I was just demonstrating that Menzies have multiple EBAs across their national footprint, as do 

Qantas, and Aerocare have a national agreement which is effectively being known as the bottom of the barrel. 

They all have significant less than ours. I take your point and do not disagree that shift patterns have an effect on 

take-home wages. I do not disagree with that assertion at all. 

CHAIR:  Especially when we are talking about rolled up wages. 

Mr Fuller:  I agree. 

CHAIR:  Senator Ketter will have a few questions for you now. 

Senator KETTER:  I am looking at a Workplace Express article which suggests that you will be still pursuing 

the AHSA enterprise agreement in the near future. Is that still the case, Mr Larizza? 

Mr Larizza:  Yes, it is. 

Senator KETTER:  You have withdrawn it for the time being, and I think the argument was that there is a 

tight timetable because of the new contract that you have got. Is that your argument? 

Mr Larizza:  Yes. The services in Adelaide commence on 30 June 2017. That puts us under some fairly 

significant pressure to be ready on time. We have training, we have resourcing and we need to qualify employees 

and so on. We have had to make some fundamental decisions, which were either to continue to pursue and divert 

our attention to where we were with the AHSA agreement in the Fair Work Commission—and potentially risk not 

winning the contract, and by 'not winning the contract', I mean by bidding it with the current dnata airport services 

structure— or to bid and be competitive with the new structure, knowing that in both cases we were up against an 

exceptionally aggressive competitor. So we just took a fundamental decision to focus our attention on winning 

this and, at the end of the day, testing the strategy to ensure that we continue to sustain a viable business. 

Senator KETTER:  How many employees are there in the airport handling services business at the moment? 

Mr Fuller:  There are only two, as of today. 

Senator KETTER:  They are direct employees. Are you using any labour hire employees in that business? 

Mr Fuller:  No, not at this stage. As Mr Larizza was just stating, we are now looking to upscale for the start-up 

of the new business on 30 June, so we are starting the recruitment process now. 

Mr Larizza:  And, of course, any new AHSA EBA that we would look to negotiate would be with a broader 

group of employees. 

CHAIR:  One of the things the committee is looking at is about cohorts who are fairly chosen to make 

agreements. Were these two employees going to be, or are they, engaged in the sort of work and activities that the 

enterprise agreement purported to cover? 

Mr Larizza:  In our view, yes, they are. They are both senior employees with many years of experience in the 

aviation industry. They have grown up through the various classifications of that industry and, once you get to a 

certain level—for example, if you look at the classifications within the modern award—there is a presumption 

that, as you go through the levels between 1 and 7 or 8 or whatever the case may be, you actually have the 

knowledge of the previous role as you continue up that scale. We would say that those two employees are 

representative of the various classifications of the proposed enterprise agreement, but nevertheless, as previously 
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indicated, once we get back down to negotiating the new agreement for AHSA there will be more employees who 

are representative of the various classifications as well. 

CHAIR:  Those two employees, who you say are very senior and very experienced, are actually paid at a very 

high level. I suspect you are not going to going to employ everyone at that level, are you? 

Mr Larizza:  That is correct. 

CHAIR:  So they are not really representative of those that are going to be employed. 

Mr Larizza:  No. I would disagree with that. 

Mr Fuller:  When Mr Larizza talked about their experience, that is our bank of experience. One of the 

employees is currently planning to spend some time in Adelaide as part of the start-up, to ensure we get the 

process and the program correct. That will be focusing parts of the service on protecting part of the upcoming 

business. 

CHAIR:  Do you actually think that is a fair way to choose a group of employees to make an agreement with 

you? 

Mr Fuller:  It is within the provisions of the act, and we just sought to follow the provisions. 

CHAIR:  That does not really answer the question. 

Senator McKENZIE:  I do not think the union had a problem with it being only two employees. 

CHAIR:  How long did the negotiations with these two employees take? 

Mr Fuller:  Several months. Without having the exact time period, it was a couple months going through the 

process. There were a number of presentations back and forth and there were a number of meetings where we 

provided details of the relevant enterprise bargaining agreement. They sought clarification on a number of fronts, 

and we responded. It was definitely a couple of months. 

CHAIR:  Would you consider them good negotiators? 

Mr Fuller:  I do. Based on the volume of questions and the fact that we took on board a number of their 

comments and did include those in the actual document in the agreement, I would consider them appropriate. 

CHAIR:  They were successful in negotiating an agreement that was so marginally above the award it hardly 

made any difference to it, as opposed to some common agreements that were already around that they would have 

been working under themselves previously. 

Mr Fuller:  They did negotiate an agreement that we believe would have passed the BOOT, and, as Mr 

Larizza noted in his opening statement, it actually is in line with our competitors in the marketplace. 

CHAIR:  All right. Sorry, Senator Ketter, I interrupted you. 

Senator KETTER:  Is it your intention to reapproach the commission with the same agreement that you have 

withdrawn? Given that you have said you are about to start engaging new employees, wouldn't it be reasonable to 

consult those new employees about the terms of their agreement? 

Mr Fuller:  That is our intention, and that is what Mr Larizza inferred previously. 

Senator KETTER:  Are you going to renegotiate the agreement? 

Mr Fuller:  That is our intention, yes. 

Senator KETTER:  I take it, if there are union members there, you would recognise the union as being a 

negotiating body for the agreement? 

Mr Larizza:  If that is a provision under the act, then we would comply with the provisions under the act. 

CHAIR:  A check-in agent at Melbourne Airport, I understand, is paid a base rate of $23.32 per hour, and the 

current modern award is $20.61 per hour. 

Mr Fuller:  That is correct. 

CHAIR:  They are hardly highly paid, are they? I do not consider that highly paid. Do you? 

Mr Fuller:  I think they are paid above the award rate. Unfortunately, I do not make that decision on the award 

and pay. I do need to re-emphasise that this element, from our perspective, is about making our business 

competitive and sustainable in the marketplace. I take your point around the actual pay and the pay scale, but our 

intention is to be competitive in the market and have a sustainable ongoing business. 

CHAIR:  But aren't your labour costs actually lower than other ground handlers, such as Menzies, when you 

do a port-by-port comparison? 
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Mr Fuller:  No, when you look at our total workforce. The ASU were referring to one example in Melbourne 

previously. Melbourne, as I said earlier, equates to between 20 and 25 per cent of our entire workforce. As I also 

previously mentioned—and I am happy to provide further detail—we are of the view that our cost base is 

significantly higher than our competitors. As I said earlier, Aerocare and Qantas ground services are a national 

agreement, whereas Menzies, like us, have state based agreements. They are different by state—I do agree with 

that—and there are an element of unders and overs in some instances by state. But from the majority perspective, 

and if you roll it up nationally, because we are a national organisation, we are, in general—and we have been told 

this on numerous occasions by our customers—not cost-competitive.  

CHAIR:  Have you tried to reconcile these differences and issues and negotiate with the ASU around them? 

Mr Fuller:  We believe we have been communicating very heavily as far back as 2013. I have only been in the 

business since 2014, but I have been in a number of those discussions over that couple of years. We are of the 

view we have been very up-front about our financial situation and our needs for change as a business. That has 

included providing financial disclosure to not only the ASU but the other union we negotiate with across our 

agreements. It has not necessarily resulted in positive feedback or bargaining over that period of time, but we 

definitely do believe that we communicate openly with unions and the workforce, and have for some time. 

CHAIR:  You are very clear in your strategy that you need to cut labour costs in order to be competitive. 

Mr Fuller:  We have been very up-front that we need to reduce our cost base. Our labour is 89 per cent of our 

business on our cost base, so we do acknowledge that this is a significant portion. We have also been very up-

front and clear that we are looking at all aspects of our cost base across our business but, unfortunately, with 

labour being 89 per cent of our cost base, it is a key focus. 

CHAIR:  I think that probably does us, then. Thank you for agreeing to appear before the committee, and 

thank you for providing your submission and contributing to the committee's inquiry. 

Mr Fuller:  Thank you very much. 

CHAIR:  We will now adjourn. 

Committee adjourned at 14:05 
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